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OVERSIGHT  HEARTOG  ON  THE  EQUAL 
EMPLOYMENT  OPPORTUNITY  COMMISSION 


WEDIVESDAY,  MARCH  23,  1994 

U.S.  House  of  Representatives, 

Subcommittee  on  Select 
Education  and  Civil  Rights, 
Committee  on  Education  and  Labor, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  9:45  a.m..  Room 
2261,  Raybum  House  Office  Building,  Hon.  Major  R.  Owens,  Chair- 
man, presiding. 

Members  present:  Representatives  Owens,  Payne,  Scott,  and 
Ballenger. 

Staff  present:  Maria  Cuprill,  Wanser  Green,  Ronald  Bailey,  John 
McClain,  Marc  Lampkin,  and  Tim  Butler. 

Chairman  OwENS.  The  Subcommittee  on  Select  Education  and 
Civil  Rights  is  now  in  session. 

Before  we  begin  the  hearing,  I  would  like  to  make  note  of  the 
fact  that  there  are  a  number  of  very  urgent  matters  that  the  House 
is  conducting  today,  and  we  will  have  some  interruptions.  I  want 
to  thank  all  the  witnesses  who  agreed  to  appear  today.  Many  of 
you  have  already  been  inconvenienced  by  a  few  postponements  and 
some  delayed  notices,  but  you  are  here,  and  we  want  to  thank  you 
for  that  and  apologize  for  the  inconveniences  that  I  know  are  going 
to  result  as  the  day  goes  on. 

Today's  hearing  will  continue  our  focus  on  the  Nation's  law  en- 
forcement agencies  and  their  paramilitary  structures  which  often 
circumvent  equal  employment  opportunity  for  all  employees.  The 
old  boy  networks  within  law  enforcement  agencies  establish  codes 
and  regulations  which  allow  for  the  easy  camouflage  of  abuses  and 
the  systematic  corruption  of  due  process.  Paramilitary  organiza- 
tions often  create  an  insulated  atmosphere  to  conceal  blatant  rac- 
ism. 

The  Equal  Employment  Opportunity  Commission  has  a  clear 
mandate  to  protect  this  Nation's  employees,  including  law  enforce- 
ment personnel,  from  pervasive  discrimination.  The  forced  abdica- 
tion of  strong  implementation  powers,  particularly  the  power  to 
issue  cease  and  desist  orders,  by  the  past  two  administrations  has 
left  the  EEOC  impotent.  It  is  hoped  that  this  urgent  investigation 
of  discrimination  in  law  enforcement  agencies  will  stimulate  the  re- 
vitalization  of  an  agency  presently  experiencing  a  serious  adminis- 
trative crisis. 

We  greatly  regret  the  pattern  of  benign  neglect  exhibited  by  the 
administration  with  respect  to  most  civil  rights  concerns.  Despite 
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the  absence  of  key  personnel  at  EEOC,  Congress  must  move  ahead 
to  exercise  its  own  oversight  responsibilities.  Given  the  pivotal  na- 
ture of  law  enforcement  in  our  society,  this  subcommittee  will  con- 
tinue to  insist  that  EEOC  must  assign  the  highest  priority  status 
to  this  area. 

As  we  originally  announced  several  months  ago,  we  have  chosen 
to  move  in  this  direction  for  the  following  reasons:  One,  our  pre- 
liminary examination  of  the  EEOC's  mission  and  performance 
record  has  led  us  to  conclude  that  systemic  investigations  probably 
represent  one  of  the  most  effective  and  efficient  courses  for  the 
agency.  Two,  law  enforcement  has  been  targeted  in  recognition  of 
the  pivotal  role  that  employees  of  such  agencies  play  in  our  society. 
The  critical  element  in  the  facilitation  or  denial  of  justice  in  Amer- 
ica is  the  action  of  the  police.  The  explosive  potential  of  police  ac- 
tions has  been  documented  repeatedly,  from  the  riots  in  the  1960s 
to  the  violence  in  Southeast  Los  Angeles.  Fair  employment  and 
equal  opportunity  within  law  enforcement  agencies  are  likely  to 
yield  a  ripple  of  highly  desirable  additional  benefits  for  our  society. 

Three,  the  paramilitary  nature  of  most  law  enforcement  agencies 
greatly  discourages  individual  employees  from  seeking  relief  from 
discriminatory  abuses  by  filing  individual  charges.  Four,  the  para- 
military nature  of  law  enforcement  agencies  provides  a  shield  for 
discriminatory  abuses.  And  five,  and  final,  since  most  law  enforce- 
ment agencies  follow  the  same  practices  and  routines,  it  is  possible 
that  remedies  that  are  developed  for  a  few  cases  will  be  applicable 
on  a  wider  scale. 

As  the  administration  moves  to  shape  the  priorities  and  policies 
of  EEOC,  it  is  the  goal  of  this  subcommittee  to  offer  detailed  and 
constructive  recommendations  on  all  relevant  matters,  but  first, 
and  most  specifically,  in  the  area  of  law  enforcement. 

In  closing,  we  would  like  to  repeat  the  observation  that  EEOC 
is  experiencing  a  serious  administrative  crisis.  An  agency  which 
has  been  emasculated  by  the  Reagan  and  Bush  Administrations  re- 
mains headless  after  almost  a  year  and  a  half  of  the  present  ad- 
ministration. 

In  view  of  the  fact  that  the  scope  of  EEOC's  responsibilities  has 
greatly  expanded  since  its  creation,  with  sex  discrimination  and 
discrimination  against  individuals  with  disabilities  added  to  its 
agenda,  it  is  even  more  imperative  that  a  reconstruction  of  EEOC 
begin  immediately  with  the  appointment  of  qualified  leadership, 
knowledgeable  of  civil  rights  laws.  This  is  an  urgent  plea  from  this 
subcommittee  to  the  White  House. 

[The  prepared  statement  of  Hon.  Major  R.  Owens  follows:] 

Statement  of  Hon.  Major  R.  Owens,  a  Representative  in  Congress  from  the 

State  of  New  York 

Toda/s  hearing  will  continue  our  focus  on  the  Nation's  law  enforcement  agencies 
and  their  paramilitary  structures  which  often  circumvent  equal  employment  oppor- 
tunity for  all  employees.  The  old-boy  networks  within  law  enforcement  agencies  es- 
tablish codes  and  regulations  which  allow  for  the  easy  camouflage  of  abuses  and  the 
systematic  corruption  of  due  process.  Paramilitary  organizations  often  create  an  in- 
sulated atmosphere  to  conceal  blatant  racism.  The  Equal  Employment  Opportunity 
Commission  [EEOC]  has  a  clear  mandate  to  protect  this  Nation's  employees — in- 
cluding law  enforcement  personnel — from  pervasive  discrimination.  The  forced  abdi- 
cation of  strong  implementation  powers,  particularly  the  power  to  issue  cease  and 
desist  orders,  by  the  past  two  administrations  has  left  tne  EEOC  impotent.  It  is 


hoped  that  this  urgent  investigation  of  discrimination  in  law  enforcement  agencies 
will  stimulate  the  revitaUzation  of  an  agency  presently  experiencing  a  serious  ad- 
ministrative crisis. 

We  greatly  regret  the  pattern  of  "benign  neglect"  exhibited  by  the  administration 
with  respect  to  most  civil  rights  concerns.  Despite  the  absence  of  key  personnel  at 
EEOC,  Congress  must  move  ahead  to  exercise  its  oversight  responsibilities.  Given 
the  pivotal  nature  of  law  enforcement  in  our  society,  this  subcommittee  will  con- 
tinue to  insist  that  EEOC  must  assign  the  highest  priority  status  to  this  area.  As 
we  originally  announced  several  months  ago,  we  have  chosen  to  move  in  this  direc- 
tion for  the  following  reasons:  [1]  our  preliminary  examination  of  the  EEOC's  mis- 
sion and  performance  record  has  led  us  to  conclude  that  "systemic  investigations" 
probably  represent  one  of  the  most  effective  and  efficient  courses  for  the  agency;  [2] 
law  enforcement  has  been  targeted  in  recognition  of  the  pivotal  role  that  employees 
of  such  agencies  play  in  our  society.  A  critical  element  in  the  facilitation  or  denial 
of  "justice"  in  America  is  the  action  of  the  poUce.  The  explosive  potential  of  police 
actions  has  been  documented  repeatedly — from  the  riots  in  the  1960s  to  the  violence 
in  Southeast  Los  Angeles.  Fair  employment  and  equal  opportunity  within  law  en- 
forcement agencies  are  likely  to  yield  a  ripple  of  highly  desirable  additional  benefits 
for  our  society;  [3]  the  paramilitary  nature  of  most  Taw  enforcement  agencies  greatly 
discourages  individual  employees  from  seeking  relief  from  discriminatory  abuses  by 
filing  individual  charges;  14]  the  paramilitary  nature  of  law  enforcement  agencies 
provides  a  shield  for  discriminatory  abuses'  and  [5]  since  most  law  enforcement 
agencies  follow  the  same  practices  and  routines,  it  is  possible  that  remedies  devel- 
oped for  a  few  cases  will  be  applicable  on  a  wider  scale. 

As  the  administration  moves  to  shape  the  priorities  and  policies  of  EEOC,  it  is 
the  goal  of  this  subcommittee  to  offer  detailed  and  constructive  recommendations  on 
all  relevant  matters,  but  first,  and  most  specifically,  in  the  area  of  law  enforcement. 

In  closing,  we  would  Uke  to  repeat  the  observation  that  EEOC  is  experiencing  a 
serious  administrative  crisis.  An  agency  which  has  been  emasculated  by  the  Reagan 
and  Bush  Administrations  remains  headless  after  almost  a  year  and  a  half  of  this 
administration.  In  view  of  the  fact  that  the  scope  of  EEOC's  responsibilities  has 
greatly  expanded  since  its  creation,  with  sex  oiscrimination  and  discrimination 
against  individuals  with  disabilities  added  to  its  agenda,  it  is  even  more  imperative 
that  a  reconstruction  of  EEOC  begin  immediately  with  the  appointment  of  qualified 
leadership,  knowledgeable  of  civil  rights  laws.  This  is  an  urgent  plea  from  tnis  sub- 
committee to  the  White  House. 

Chairman  Owens.  I  yield  to  Mr.  Ballenger  for  an  opening  state- 
ment. 

Mr.  Ballenger.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  the  members  of  the  panels  for  coming  here 
this  morning  to  share  with  us  their  thoughts  on  equal  employment 
opportunity  in  law  enforcement.  I  know  that  I  speak  for  many  peo- 
ple when  I  offer  my  appreciation  for  the  work  that  you  do. 

I  also  want  to  express  my  personal  concern  that  we  undertake 
every  effort  to  eliminate  any  and  all  discrimination  that  exists  in 
the  workplace,  whether  or  not  the  workplace  happens  to  be  a  State, 
a  local,  or  Federal  law  enforcement  agency.  Moreover,  I  believe 
that  we  owe  each  police  officer.  State  trooper,  and  Federal  agent 
our  special  commitment  that  his  or  her  hard  work,  dedication,  and 
effort  will  be  rewarded  through  promotion  and  assignments  that 
are  decided  without  regard  to  race,  ethnicity,  and/or  gender. 

Needless  to  say,  the  EEOC  plays  an  extremely  important  role  in 
our  effort  to  meet  this  commitment,  and  I  am  anxious  to  hear  your 
thoughts  as  to  how  the  agency  is  fulfilling  its  obligations.  So,  with- 
out further  wait,  I  look  forward  to  hearing  your  testimony. 

Thank  you,  Mr.  Chairman. 

Chairman  Owens.  Thank  you. 

Mr.  Payne. 

Mr.  Payne.  Thank  you,  Mr.  Chairman. 

Let  me  first  of  all  thank  you  for  calling  this  very  important  hear- 
ing today.  As  you  have  indicated,  we  all  understand  the  importance 


that  the  EEOC  plays  in  our  Nation,  and  I  am  honored  to  have  the 
opportunity  to  play  a  role  in  this  oversight  process. 

I  would  certainly  like  to  welcome  Lt.  Col.  Carl  Williams,  from  the 
New  Jersey  State  Police,  and  Lt.  Rafael  Bou,  with  the  Hispanic  Na- 
tional Law  Enforcement  Association.  I  look  forward  to  hearing  the 
testimony  from  these  officers.  As  you  know,  we  had,  at  a  previous 
hearing,  officers  from  the  New  Jersey  State  Police,  and  we  were 
very  appalled  at  what  we  heard  from  them.  I  have  been  working 
in  my  district  office,  because  many  of  the  troopers  live  in  my  dis- 
trict and  had  come  to  talk  about  allegations.  We  are  just  concerned 
that  there  has  been  inaction. 

We  saw  there  was  a  problem  in  the  court  system  in  New  Jersey, 
and  Chief  Justice  Willentz  had  an  independent  body  come  in  to  re- 
view the  problems  of  New  Jersey  courts  and  to  make  some  rec- 
ommendations. In  many  instances,  the  chief  operating  officer  is  un- 
able to  put  a  fix  on  everything  that  is  going  on,  but  many  times 
we  try  to  bring  in  an  independent  agency  or  independent  auditor 
which  is  very  helpful,  and  it  shows  good  intent.  In  New  Jersey,  the 
superintendent  launched  an  investigation  to  look  into  the  problems. 

But,  I  think  there  has  been  less  of  an  intent  on  the  part  of  the 
New  Jersey  State  Police.  As  you  know,  New  Jersey  was  under  Fed- 
eral court  order  to  increase  the  number  of  minorities.  At  the  time, 
there  must  have  been  1  or  2  percent.  They  did  increase  to  12  per- 
cent, but  we  find  there  have  been  very  few  promotions. 

Also,  you  may  know  that  about  eight  or  nine  months  ago,  the 
courts  threw  out  800  or  900  arrests  because  a  group  called  "The 
Posse"  simply  stopped  blacks  on  the  New  Jersey  Parkway  or  Turn- 
pike because  they  fit  a  profile.  There  was  not  one  word  from  the 
authorities  of  the  State  Police  when  this  happened. 

I  brought  along  some  material  that  was  presented  here  by  State 
troopers  at  the  last  hearing.  The  material  is  so  vile  that  the  Chair- 
man asked  that  it  not  be  put  into  the  record.  These  are  copies  of 
the  types  of  things  that  were  distributed  to  black  State  troopers  in 
New  Jersey,  put  on  their  lockers,  pasted  on  the  wall.  I  got  an  op- 
portunity to  examine  it  thoroughly,  and  I  admit  that  I  have  never 
seen  anything  as  sickening. 

So  I  am  very  happy  that  we  have  the  acting  superintendent  of 
the  New  Jersey  State  Police  here.  After  the  last  hearing  I  was  criti- 
cized very  severely  by  the  then  superintendent  that  my  statements 
were  false.  So  now  we  will  be  able  to  hear  the  other  side. 

So  thank  you,  Mr.  Chairman,  for  this  hearing. 

Chairman  Owens.  Thank  you. 

Mr.  Scott. 

Mr.  Scott.  Thank  you,  Mr.  Chairman. 

I  am  pleased  to  join  you  in  this  hearing  to  further  examine  the 
extent  of  discrimination  within  Federal,  State,  and  local  law  en- 
forcement agencies  with  paramilitary  structures.  We  entrust  these 
agencies  with  extraordinary  powers  with  which  to  enforce  our  laws. 
In  view  of  these  extraordinary  powers,  it  is  vitally  important  that 
all  citizens  have  confidence  in  the  men  and  women  to  whom  these 
powers  are  extended.  Such  confidence  is  not  likely  to  be  high,  if  it 
exists  at  all,  among  citizens  whose  members  are  not  fairly  rep- 
resented in  the  personnel  of  these  agencies. 


While  progress  has  been  made  by  many  agencies  in  recent  years 
towards  including  more  minorities  and  women,  there  remains  con- 
siderable underrepresentation  in  these  agencies,  in  general.  More- 
over, even  where  there  is  considerable  representation  of  minorities 
and  women  in  such  agencies,  complaints  of  on-the-job  discrimina- 
tion are  common. 

Therefore,  Mr.  Chairman,  I  commend  you  on  your  decision  to 
hold  this  hearing  to  examine  these  important  issues,  and  look  for- 
ward to  hearing  the  witnesses  you  have  called  to  provide  testi- 
mony, and  to  working  with  you  in  developing  ways  to  address  prob- 
lems they  note. 

Thank  you. 

Chairman  Owens.  Thank  you. 

The  Chair  would  like  to  note  at  the  outset  of  this  hearing  that, 
for  the  members  of  panel  one,  photographs  and  any  kind  of  media 
representation  is  permitted.  But  when  we  get  to  panel  two,  we  will 
have  to  cease  the  photographs  or  filming.  Thank  you  very  much. 

Our  first  panel  consists  of  J.  Michael  Hulihan,  deput}'  super- 
intendent. New  York  State  Police;  Maj.  Carl  A.  Williams,  super- 
intendent-designee  of  the  New  Jersey  State  Police;  Mr.  Ronald  E. 
Hampton,  director  of  the  National  Black  Police  Association;  Lt. 
Rafael  Bou,  2nd  vice  president,  Hispanic  National  Law  Enforce- 
ment Association. 

We  have  copies  of  your  written  testimony,  which  will  be  entered 
in  its  entirety  into  the  record.  You  may  use  this  time  to  highlight 
any  part  of  it.  You  will  have  a  further  chance  to  elaborate  on  your 
testimony  during  the  question  and  answer  period. 

We  will  begin  with  Deputy  Superintendent  Hulihan. 

STATEMENTS  OF  J.  MICHAEL  HULIHAN,  DEPUTY  SUPER- 
INTENDENT, NEW  YORK  STATE  POLICE,  ALBANY,  NEW  YORK; 
MAJ.  CARL  A.  WILLIAMS,  SUPERINTENDENT-DESIGNEE,  NEW 
JERSEY  STATE  POLICE,  WEST  TRENTON,  NEW  JERSEY;  RON- 
ALD E.  HAMPTON,  DIRECTOR,  NATIONAL  BLACK  POLICE  AS- 
SOCIATION, WASHINGTON,  DC;  AND  LT.  RAFAEL  BOU,  2ND 
VICE  PRESIDENT,  HISPANIC  NATIONAL  LAW  ENFORCEMENT 
ASSOCIATION,  JERSEY  CITY,  NEW  JERSEY 

Good  morning.  On  behalf  of  the  New  York  State  Police  I  wish  to 
thank  the  Chairman  and  members  of  the  committee  for  the  oppor- 
tunity to  testify  here  today. 

As  you  are  aware,  our  former  superintendent,  Thomas  A.  Con- 
stantine,  has  been  chosen  by  President  Clinton  as  the  new  admin- 
istrator of  the  Drug  Enforcement  Administration.  He  assumed  that 
role  on  Monday;  otherwise,  I  am  certain  that  he  would  have  been 
before  you  today. 

The  New  York  State  Police  is  an  organization  of  nearly  5,000 
men  and  women.  We  provide  full  police  service  to  the  people  of  the 
State  of  New  York  and  many  specialized  services  in  areas  such  as 
organized  crime,  narcotics,  serial  crimes,  and  laboratory  services. 
Members  of  the  New  York  State  Police  serve  on  numerous  task 
forces  with  Federal  and  local  agencies,  particularly  in  the  area  of 
narcotics  enforcement. 

We  in  the  New  York  State  Police  are  extremely  proud  of  our 
record  in  the  field  of  affirmative  action  and  the  hiring  and  pro- 


motion  of  protected  class  individuals.  Our  first  formal,  aggressive 
affirmative  action  recruiting  campaign  began  in  1972,  but,  despite 
our  best  efforts,  we  were  impeded  by  an  entrance  examination 
which  was  not  validated  and  had  an  adverse  impact  on  minorities. 

EEOC  investigated  at  that  time,  and  the  result  was  that,  in 
1977,  the  Department  of  Justice  initiated  suit  in  the  Federal  Dis- 
trict Court  to  invalidate  our  entrance  examination.  In  1979,  the 
Court  found  that  the  New  York  State  Police  had  not  engaged  in 
any  pattern  of  intentional  discrimination.  The  Court  did,  however, 
find  that  the  entrance  examination  was  not  valid  and  it  did  have 
an  adverse  impact  on  minority  hiring.  As  a  remedial  measure,  the 
Court  established  fixed  remedial  hiring  goals.  These  goals  were  em- 
bodied in  a  1979  final  decree. 

Between  1980  and  1988,  extensive  recruitment  efforts  resulted  in 
large  numbers  of  protected  class  applicants,  and  hiring  goals  were 
consistently  met.  By  1988,  the  State  Police  had  essentially  met  its 
hiring  goals  and  returned  to  the  Federal  court  for  guidance  regard- 
ing the  final  decree,  based  on  three  issues: 

One,  we  were,  at  that  point,  within  1  percent  of  the  black  male 
hiring  goal  and  had  exceeded  the  goal  for  Hispanic  males.  We  felt 
that  the  continuation  of  the  high  remedial  hiring  percentage  would 
expose  our  afiirmative  action  program  to  legal  challenges,  as  the 
1970  census  reflected  a  workforce  of  14.2  percent  minority  males 
and  our  minority  workforce  had  reached  15.5. 

The  second  point  was  that  we  sought  clarification  as  to  which 
census  figures  should  apply,  the  1970  census  figures  embodied  in 
the  consent  decree  or  the  1980  census  figures  which  reflected  an 
increase  in  the  minority  workforce  of  20  percent. 

The  third  point  was  that  we  believed  that  if  the  hiring  goals  were 
adjusted  from  40  percent  black  and  Hispanic  males  to  20  percent, 
we  could  maintain  a  workforce  that  was  representative  of  the 
State's  population,  which  is  the  standard  under  which  we  felt  our 
hiring  goals  should  be  established. 

At  that  point,  the  Justice  Department  responded  by  arguing  that 
all  hiring  goals  could  be  eliminated.  In  place  of  the  hiring  goals, 
they  sought  our  adoption  of  a  valid  entrance  examination.  Despite 
our  position,  the  Court  agreed  with  the  Department  of  Justice  and 
eliminated  all  hiring  goals  and  directed  that  a  valid  job-related  test 
be  developed. 

Until  the  new  test  was  put  into  place  and  at  the  request  of  the 
State  Police,  the  Court  allowed  the  State  Police  to  hire  minority  ap- 
plicants in  proportion  to  the  applicants  who  would  be  taking  exami- 
nations. This  figure  has  averaged  18  percent  minority  males  since 
1988. 

In  his  decision,  U.S.  District  Court  Judge  James  Foley  stated, 
and  I  quote,  "The  credit  for  this  attainment  must  be  accorded  to 
the  affirmative  action  and  continued  cooperation  of  the  progressive 
governors  of  New  York  State  and  the  supervisory  officials  and  ad- 
ministrative staff  of  the  New  York  State  Police  in  recruitment  of 
minorities."  He  stated  that  the  Court  was  grateful  for  the  splendid 
attitude  of  respect  for  and  compliance  with  the  decree. 

Since  the  elimination  of  the  hiring  goals,  the  State  Police  has  in- 
creased its  minority  representation  from  15.5  percent  to  17.9  per- 
cent.   Through    our    continuing    efforts,    the    division's    current 


workforce  is  composed  of  704  minority  members.  This  has  been  ac- 
complished through  a  major  commitment  to  the  recruiting  of  quaU- 
fied  protected  class  individuals.  The  New  York  State  Police  cur- 
rently employs  full-time  recruiters  in  virtually  every  troop  in  the 
State.  This  commitment  has  been  maintained  despite  several  dif- 
ficult fiscal  years  and  at  a  yearly  cost  of  nearly  $1  million. 

Contrary  to  what  may  have  been  implied  by  a  previous  speaker, 
the  State  Police  commitment  to  advancement  of  its  protected  class 
members  is  also  evident.  In  1987,  for  instance,  5.2  percent  of  all 
"employees  holding  noncompetitive  positions,  which  are  those  over 
which  we  have  the  most  control,  above  the  rank  of  trooper — that's 
ranks  above  trooper — were  protected  class  employees.  By  1993,  the 
State  Police  had  progressed  to  the  point  where  18  percent  of  all 
persons  holding  such  positions  were  protected  class  employees. 

The  same  is  true  for  our  competitive  ranks  of  sergeant  and  lieu- 
tenant. In  1987,  4  percent  of  those  holding  these  ranks  were  pro- 
tected class  employees.  By  1993,  this  number  had  more  than  tri- 
pled, and  14  percent  of  all  members  holding  these  ranks  are  now 
protected  class.  In  1993,  18  percent  of  all  protected  class  employees 
who  participated  in  competitive  promotional  examinations  success- 
fully completed  them.  This  figure  is  consistent  with  the  passing 
rates  for  all  candidates. 

During  the  seven-year  period  from  1987  to  1993,  29.5  percent  of 
all  those  appointed  to  the  noncompetitive  rank  of  investigator  were 
protected  class  members.  Further,  the  average  length  of  time  for 
appointment  to  investigator  for  protected  class  males  is  6.72  years, 
while  for  white  males  it  is  10.1  years.  For  the  rank  of  senior  inves- 
tigator, which  is  another  noncompetitive  position,  the  average 
length  of  service  upon  appointment  for  protected  class  males  is  9.32 
years;  12  years  for  females;  and  17.4  years  for  white  males. 

We  strongly  feel  that  these  statistics  for  both  competitive  and 
noncompetitive  positions  affirm  the  division's  success  and  commit- 
ment to  its  affirmative  action  goals. 

Our  affirmative  action  plan,  in  place  since  1980,  outlines  proce- 
dures to  be  followed  in  investigating  allegations  of  discrimination. 
All  such  allegations  are  reviewed  by  the  affirmative  action  officer 
to  determine  if  there  is  a  basis  for  the  complaint.  Informal  resolu- 
tion of  complaints  is  encouraged.  The  plan  further  calls  for  any  al- 
legations which  are  found  to  have  merit  to  be  forwarded  to  the  of- 
fice of  our  chief  inspector  for  a  complete  and  thorough  investigation 
which  is  conducted  in  conjunction  with  the  affirmative  action  offi- 
cer. 

There  is  no  tolerance  of  any  derogatory  jokes,  comments,  or 
statements  regarding  any  individual  or  group,  and  the  agency  sup- 
ports that  policy  by  the  use  of  training  and  our  strong  internal  in- 
vestigation program.  Appropriate  disciplinary  action  is  taken  in 
any  case  where  investigation  develops  evidence  of  inappropriate 
comments  or  behavior. 

The  New  York  State  Police's  long-term  commitment  to  and  ac- 
complishments in  ensuring  equal  opportunity  for  all  of  its  employ- 
ees does  not  end  with  its  recruiting  effort.  We  maintain  an  ongoing 
outreach  program  by  our  superintendent,  our  executive  staff;  the 
superintendent's  confidential  assistant,  and  the  affirmative  action 
officer. 
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Participation  is  encouraged  for  all  employees,  particularly  pro- 
tected class  employees,  as  the  program  identifies  and  encourages 
protected  class  members  in  the  promotional  examination  process. 
In  fact,  in  the  past  we  have  chosen  promotional  dates  at  a  time 
which  would  allow  an  additional  recruit  class  to  attain  the  nec- 
essary four  years  of  service  to  participate  in  the  examination,  thus 
increasing  the  pool  of  eligible  minority  members  in  the  examination 
process. 

The  successful  passing  rates  of  our  protected  class  members  in 
promotional  examinations  is  evidence  of  what  we  feel  is  a  very  ef- 
fective ongoing  outreach,  mentoring,  and  role-modeling  program, 
which  is  endorsed  and  actively  participated  in  by  our  protected 
class  members. 

The  New  York  State  Police  affirmative  action  program  is  sup- 
ported by  virtually  every  aspect  of  our  operational  units.  Every 
troop  or  detail  has  an  affirmative  action  committee  that  meets  to 
identify  issues  immediately  and  address  them  on  a  local  level. 

The  affirmative  action  officer  has  complete  and  open  access  to 
the  Offiice  of  the  Superintendent  in  the  management  of  the  New 
York  State  Police.  In  addition,  a  former  member  of  the  Affiirmative 
Action  Offiice  has  been  appointed  to  the  rank  of  lieutenant  colonel 
and  is  a  direct  assistant  to  the  superintendent.  Each  and  every  pro- 
motion list,  assignment  to  detail,  training  program,  and  equipment 
assignment  is  reviewed  to  ensure  that  it  is  in  harmony  with  our 
affiirmative  action  goals. 

The  New  York  State  Police  has  made  an  extraordinary  effort  to 
develop  an  effective  affiirmative  action  program.  We  made  this  com- 
mitment simply  because  we  believe  it  is  the  right  thing  to  do.  We 
are  a  better  police  department  now  than  we  were  10  years  ago  be- 
cause of  our  success.  It  would  be  more  difficult,  absent  our  pro- 
tected class  members,  to  serve  the  people  of  New  York  State  at  the 
level  they  expect  and  deserve.  The  New  York  State  Police  has  every 
intention  of  continuing  this  effort  and  improving  upon  what  we  be- 
lieve are  already  exemplary  accomplishments. 

Thank  you. 

[The  prepared  statement  of  J.  Michael  Hulihan  follows:] 


J.  Michael  Huiihan 


TESTIMONY 
Subcommittee  on  Select  Education 
and  Civil  Rights 
March  23,  1994 


1)   OPENING 


GOOD  MORNING 


On  behalf  of  the  New  York  State  Police,  I 
wish  to  thank  the  Chairman  and  members  of 
the  committee  for  the  opportunity  to 
testify  before  you.  As  you  are  aware,  our 
former  Superintendent,  Thomas  A. 
Constantine,  has  been  chosen  by  President 
Clinton  as  the  new  Administrator  of  the 
Drug  Enforcement  Administration.  He 
assumed  that  office  on  Monday  of  this 
week.  I  am  certain  that.  had  this  event 
not  occurred,  he  would  have  been  happy  to 
appear  before  you  today. 


2  )   THE  ORGANIZATION 


The  New  York  State  Police  is  an 
organization  of  nearly  five  thousand  men 
and  women.  We  provide  full  police  service 
to  the  people  of  the  State  of  New  York  and 
many  specialized  services  in  areas  such  as 
organized  crime,  narcotics.  serial  crimes 
and  laboratory  services.  Members  of  the 
New   York   State   Police   serve  on  numerous 
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task  forces  with  federal  and  local 
agencies,  particularly  in  the  area  of 
narcotics  enforcement. 


3)   AFFIRMATIVE  ACTION 


We  in  the  New  York  State  Police  are 
extremely  proud  of  our  record  in  the  field 
of  Affirmative  Action  and  the  hiring  and 
promotion  of  protected  class  individuals. 

A  formal,  aggressive  Affirmative  Action 
recruitment  campaign  was  begun  in  1972,  but 
despite  our  extensive  efforts,  we  were 
impeded  by  an  entrance  examination  which 
was  not  validated  and  had  an  adverse  impact 
on  minorities.  EEOC  investigated  and  the 
result  was  that  in  1977,  the  United  States 
Department  of  Justice  initiated  suit  in  the 
Federal  District  Court  to  invalidate  our 
entrance  examination. 

In  1979,  the  Court  found  that  the  New  York 
State  Police  had  not  engaged  in  any  pattern 
of  intentional  discrimination.  The  Court 
did  find,  however,  that  the  entrance  exam 
was  not  valid  and  had  an  adverse  impact  on 
minority  hiring.  As  a  remedial  measure, 
the  Court  established  fixed  remedial  hiring 
goals.  These  goals  were  embodied  in  a  1979 
Final  Decree. 

Between  1980  and  1988,  extensive 
recruitment  efforts  resulted  in  large 
numbers  of  protected  class  applicants,   and 
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hiring  goals  were  consistently  met. 

By  1988,  the  State  Police  had  essentially 
met  its  hiring  goals  and  returned  to  the 
Federal  Court  for  guidance  regarding  the 
Final  Decree,  based  on  three  issues: 

1)  We  were,  at  that  point,  within  1 
percent  of  the  Black  Male  hiring  goal 
and  had  exceeded  the  goal  for  Hispanic 
Males.  We  felt  that  continuation  of  the 
high  remedial  hiring  percentages  would 
expose  our  Affirmative  Action  Program  to 
legal  challenges,  as  the  1970  census 
reflected  a  work  force  of  14.2  percent 
minority  males  and  our  minority  work 
force  had  reached  15.5%. 

2)  The  State  Police  sought  clarification 
as  to  which  census  figures  would  apply; 
the  1970  figures  embodied  in  the  Consent 
Decree  or  the  1980  census  figures  which 
reflected  a  minority  work  force  of  20 
percent. 

3)  The  State  Police  believed  that  if  the 
hiring  goals  were  adjusted  from  40 
percent  Black  and  Hispanic  Males  to  20 
percent,  it  could  maintain  a  work  force 
that  was  representative  of  the  State's 
population,  which  is  the  standard  under 
which  we  felt  our  hiring  goals  should  be 
established. 
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The  U.S.  Justice  Department  responded  by 
arguing  that  all  hiring  goals  should  be 
eliminated.  In  place  of  hiring  goals,  they 
sought  our  adoption  of  a  valid  examination 
instrument. 

Despite  our  position,  the  Court  agreed  with 
the  Department  of  Justice  and  eliminated 
all  hiring  goals  and  directed  that  a  valid 
job-related  test  be  developed.  Until  the 
new  test  could  be  put  into  place,  and  at 
the  request  of  the  State  Police,  the  Court 
allowed  the  State  Police  to  hire  minority 
applicants  in  proportion  to  the  applicants 
who  would  be  taking  examinations.  This 
figure  has  averaged  18  percent  minority 
males  since  1988.  In  his  decision,  U.S. 
District  Judge  James  Foley  stated  that, 
"the  credit  for  this  attainment  must  be 
accorded  to  the  affirmative  action  and 
continued  cooperation  of  the  progressive 
Governors  of  New  York  State  and  the 
supervisory  officials  and  administrative 
staff  of  the  New  York  State  Police  in 
recruitment  of  minorities."  He  stated  that 
the  Court  was  grateful  for  the  splendid 
attitude  of  respect  for,  and  compliance 
with,  the  decree. 

Since  the  elimination  of  the  hiring  goals, 
the  State  Police  has  increased  its  minority 
representation  from  15.5  percent  to  17.9 
percent.  Through  our  continuing  efforts, 
the  Division's  current  work  force  is 
composed  of  704  minority  members. 
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This  has  been  accomplished  through  a  major 
commitment  to  the  recruiting  of  qualified 
protected  class  individuals.  The  New  York 
State  Police  currently  employs  full-time 
recruiting  in  virtually  every  Troop  in  the 
State.  This  commitment  has  been  maintained 
despite  several  difficult  fiscal  years  and 
at  a  yearly  cost  in  excess  of  one  million 
dollars . 


ADVANCEMENT 


Contrary  to  what  may  have  been  implied 
by  a  previous  speaker,  the  State  Police 
commitment  to  advancement  of  its  protected 
class  members  is  also  evident. 

In  1987  for  instance,  5.2  percent  of  all 
employees  holding  non-competitive  positions 
(which  are  those  over  which  the  State 
Police  has  the  most  control)  above  that  of 
Trooper  were  protected  class  employees.  By 
1993,  the  State  Police  had  progressed  to 
the  point  where  18  percent  of  all  persons 
holding  such  positions  were  protected  class 
employees . 

The  same  is  true  for  our  competitive  ranks 
of  Sergeant  and  Lieutenant.  In  1987,  4 
percent  of  those  holding  these  ranks  were 
protected  class  employees.  By  1993,  this 
number  more  than  tripled,  and  14  percent  of 
all  members  holding  these  ranks  are  now 
protected  class  employees. 
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In  1993,  18  percent  of  all  protected  class 
employees  who  participated  in  competitive 
promotional  exams  successfully  completed 
them.  This  figure  is  consistent  with  the 
passing  rates  for  all  candidates. 

During  the  seven  year  period  from  1987  to 
1993,  29.5  percent  of  all  those  appointed 
to  the  non-competitive  rank  of  Investigator 
were  protected  class  members.  Further,  the 
average  length  of  time  for  appointment  to 
Investigator  for  protected  class  males  is 
6.72  years,  while  for  white  males  is  10.01 
years. 

For  the  rank  of  Senior  Investigator, 
another  non-competitive  position,  the 
average  length  of  service  upon  appointment 
for  protected  class  males  is  9.32  years, 
12.0  years  for  females  and  17.4  years  for 
white  males. 

We  strongly  feel  that  these  statistics  for 
both  competitive  and  non-competitive 
positions  affirm  the  Division's  success  and 
commitment  to  its  affirmative  action  goals. 

5)   COMPLAINT  RESOLUTION  &  THE  AFFIRMATIVE  ACTION  OFFICE 

Our  affirmative  action  plan,  in  place  since 
1980,  outlines  procedures  to  be  followed 
in  investigating  allegations  of 
discrimination.  All  such  allegations  are 
reviewed  by  the  Affirmative  Action  Officer 
to   determine   if   there  is  a  basis  for  the 
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complaint.  Informal  resolution  of 
complaints  is  encouraged.  The  Plan  further 
calls  for  any  allegations  which  are  found 
to  have  merit  to  be  forwarded  to  the  Office 
of  the  Chief  Inspector,  for  a  complete  and 
thorough  investigation  in  conjunction  with 
the  Affirmative  Action  Officer.  There  is 
no  tolerance  of  any  derogatory  jokes, 
comments  or  statements  regarding  any 
individual  or  group,  and  the  agency 
supports  that  policy  by  the  use  of  training 
and  our  strong  internal  investigation 
program.  Appropriate  disciplinary  action 
is  taken  in  any  case  where  investigation 
develops  evidence  of  inappropriate  comments 
or  behavior. 


The  New  York  State  Police's  long-term 
commitment  to,  and  accomplishments  in, 
ensuring  equal  opportunity  and  treatment 
for  all  of  its  employees  does  not  end  with 
its  recruitment  effort.  We  maintain  an 
ongoing  outreach  program  by  our 
Superintendent,  Executive  staff,  the 
Superintendent's  Confidential  Assistant  and 
the  Affirmative  Action  Officer. 
Participation  is  encouraged  for  all 
employees,  particularly  protected  class 
employees,  as  the  program  identifies  and 
encourages  protected  class  members  in  the 
promotional  examination  process.  In  fact, 
in  the  past,  we  have  chosen  promotional 
examination  dates  at  a  time  which  would 
allow  an  additional  class  of  recruits  to 
attain  the  necessary  four  years  of   service 
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to  participate,  thus  increasing  the  pool  of 
eligible  minorities  in  the  examination 
process.  The  successful  passing  rates  of 
our  protected  class  members  in  promotional 
examinations  is  evidence  of  what  we  feel  is 
a  very  effective  ongoing  outreach, 
mentoring  and  role  modeling  program 
endorsed  and  actively  participated  in  by 
our  protected  class  members. 


6)   CONCLUSION 


The  New  York  State  Police  Affirmative 
Action  Program  is  supported  by  virtually 
every  aspect  of  our  operational  units. 
Each  Troop  or  Detail  has  an  Affirmative 
Action  Committee  that  meets  to  identify  the 
issues  immediately  and  address  them  on  a 
local  level. 

The  Affirmative  Action  Officer  has  complete 
and  open  access  to  the  Office  of  the 
Superintendent  and  the  management  of  the 
New  York  State  Police.  In  addition,  a 
former  member  of  the  Affirmative  Action 
Office  has  been  appointed  to  the  rank  of 
Lieutenant  Colonel  and  is  a  direct 
Assistant  to  the  Superintendent.  Each  and 
every  promotion  list,  assignment  to  details 
training  program  and  equipment  assignment 
is  reviewed  to  ensure  that  it  is  in  harmony 
with  our  affirmative  action  goals. 

The  New  York  State  Police  has  made  an 
extraordinary     effort    to    develop    an 
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effective  Affirmative  Action  Program.  We 
made  this  commitment  simply  because  we 
believe  it  is  the  right  thing  to  do.  We 
are  a  better  police  department  now  than  we 
were  ten  years  ago  because  of  our  success. 
It  would  be  more  difficult.  absent  our 
protected  class  members,  to  serve  the 
People  of  New  York  State  at  the  level  they 
expect  and  deserve.  The  New  York  State 
Police  has  every  intention  of  continuing 
this  effort  and  improving  upon  what  we 
believe  are  already  exemplary 
accomplishments. 

THANK  YOU 
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Chairman  OwENS.  Thank  you. 

Maj.  Williams. 

Mr.  Williams.  Good  morning,  Honorable  Chairman  Owens,  Con- 
gressman Payne,  members  of  the  subcommittee. 

The  New  Jersey  State  Police  greatly  appreciates  the  opportunity 
to  address  the  issue  of  equal  employment  opportunity  within  the 
Division  of  State  Police.  My  name  is  Maj.  Carl  Williams.  Two  days 
ago,  on  Monday,  March  21,  Governor  Christine  Todd  Whitman 
nominated  me  to  be  the  11th  superintendent  of  the  New  Jersey 
State  Police.  Pending  confirmation  of  the  governor's  nomination,  I 
am  currently  the  acting  superintendent. 

The  Division  of  State  Police  is  an  agency  within  the  Department 
of  Law  and  Public  Safety,  which  is  headed  by  the  State  Attorney 
General,  Deborah  T.  Poritz.  With  me  today,  seated  behind  me  and 
to  my  right,  is  Maj.  Val  Littles,  who  supervises  the  division  staff 
section — excuse  me— directly  behind  me,  to  my  right,  is  Capt.  Juan 
Mattos,  who  heads  our  recruiting  efforts  and  is  also  our  affirmative 
action  officer,  and  to  my  left  is  Senior  Deputy  Attorney  General 
Sally  Ann  Fields,  our  legal  advisor. 

As  the  governor's  choice  to  head  the  New  Jersey  State  Police  for 
the  next  four  years,  and  beyond,  I  hope,  I  especially  appreciate  this 
opportunity  to  address  the  subcommittee  on  the  State  Police's  com- 
mitment to  ensure  equal  employment  opportunity  as  well  as  the 
significant  efforts  being  made  by  the  State  Police  to  combat  dis- 
crimination in  the  workplace. 

At  the  outset,  I  want  to  make  it  very  clear  to  this  subcommittee, 
the  public,  and  the  members  of  the  division  that  discrimination, 
whether  based  on  race,  gender,  or  any  other  basis,  is  not  tolerated 
in  the  New  Jersey  State  Police  and  will  not  be  tolerated  during  my 
term  as  superintendent.  Allegations  of  discriminatory  conduct  have 
been,  and  will  continue  to  be,  vigorously  investigated.  Further,  the 
division's  practices  have  been  carefully  reviewed  to  ensure  compli- 
ance with  the  department's  policy  against  discrimination,  harass- 
ment, and  hostile  environments  in  the  workplace. 

Since  February  of  1990,  the  minority  composition  of  the  New  Jer- 
sey State  Police  has  increased  to  over  14.6  percent.  This  accom- 
plishment prompted  the  United  States  District  Court  to  dissolve 
the  17-year-old  Federal  consent  decree  ordering  increases  in  minor- 
ity representation,  in  recognition  of  our  substantial  compliance 
with  these  hiring  goals. 

To  continue  the  gains  achieved  in  this  area,  the  division  practices 
an  aggressive  recruitment  campaign  and  will  continue  to  move  for- 
ward to  attract  both  minority  and  femalo  candidates.  As  a  result 
of  unprecedented  efforts,  over  28  percent  of  the  men  and  women 
who  took  the  il4th  class  written  examination  in  1993  were  minori- 
ties. It  is  our  goal  to  increase  the  ranks  of  the  State  Police  with 
qualified  representatives  from  all  segments  of  our  society,  capitaliz- 
ing on  the  rich  cultural  diversity  of  the  State  of  New  Jersey. 

We  are  especially  proud  of  our  ability  to  promote  qualified  minor- 
ity and  female  members.  In.  1975,  the  consent  decree  focused  on  the 
division's  recruitment  and  hiring  practices.  At  the  beginning  of 
1990,  there  were  22  minority  enlisted  members  at  the  rank  of  ser- 
geant or  above.  Since  then,  313  enlisted  members  have  been  pro- 
moted to  the  noncommissioned  and  commissioned  officer  ranks. 
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Qualified  minority  members  received  approximately  10  percent  of 
those  promotions. 

An  examination  of  the  pool  of  eligible  promotees  from  the  91st 
class,  which  graduated  in  1975,  to  the  101st  class,  which  graduated 
in  1984,  reveals  that  28.2  percent  of  the  nonminority  members  and 
28.6  percent  of  the  minority  members  have  been  promoted  to  ser- 
geant. Furthermore,  a  review  of  the  average  time  it  takes  to  be  pro- 
moted to  the  rank  of  sergeant  shows  that  it  takes  a  nonminority 
member  12.7  years  and  minority  members  12.68  years. 

These  two  comparisons  clearly  demonstrate  that  the  members  of 
the  State  Police  who  entered  the  ranks  of  the  State  Police  after  the 
consent  decree  are  advancing  at  essentially  the  same  rate,  without 
regard  to  their  race.  As  more  and  more  minorities  gain  sufficient 
seniority  to  be  eligible  for  these  promotions,  we  expect  the  percent- 
age of  minority  promotions  to  increase. 

The  division  has  embraced  the  philosophy  of  affirmative  action 
and  has  voluntarily  applied  the  principles  of  the  consent  decree  to 
promotions,  specialist  selection,  and  educational  opportunities  for 
the  division's  minority  population.  We  will  continue  to  do  so. 

Furthermore,  because  we  feel  it  is  important  that  the  Division  of 
State  Police  reflect  the  society  which  it  serves,  we  encourage  all 
members  to  advance  their  careers  by  applying  for  specialist  posi- 
tions, which  are  mostly  nonuniform,  as  these  positions  become 
available.  From  1975  to  1993,  the  division  announced  1,981  special- 
ist position  vacancies.  Minority  members  have  successfully  com- 
peted for  assignment  to  specialist  positions  by  obtaining  15.3  per- 
cent of  these  openings. 

New  Jersey  has  long  outlawed  discrimination  in  the  workplace, 
including  the  public  workplace.  In  an  effort  to  enhance  awareness 
and  enforcement  of  those  laws,  the  attorney  general  issued  a  de- 
partmental policy  against  discrimination,  harassment,  and  hostile 
environments  in  the  workplace,  in  1992.  The  following  year,  the 
State  Police  issued  its  own  policy  statement  against  discrimination, 
harassment,  and  hostile  environments  in  the  workplace. 

Both  policies,  copies  of  which  have  been  made  available  to  the 
subcommittee,  have  been  distributed  throughout  the  State  Police 
and  are  displayed  in  every  State  Police  facility.  The  policies  direct 
any  employee  who  has  been  subjected  to  or  is  aware  of  conduct  vio- 
lative of  the  policy  to  report  the  conduct  to  the  department's  affirm- 
ative action  offiicer.  Possible  violations  of  the  policy  are  investigated 
under  the  direction  of  the  Office  of  the  Attorney  General,  using 
both  Division  of  State  Police  and  department  personnel,  and  appro- 
priate remedial  action  is  taken. 

We  have  also  moved  aggressively  to  enhance  the  division's  Af- 
firmative Action/Equal  Opportunity  Offiice,  supervised  by  Capt. 
Juan  Mattos,  and  previously  headed  by  Maj.  Val  Littles.  We  have 
recently  expanded  the  number  of  personnel  available  to  Capt. 
Mattos  for  both  enhanced  recruitment  and  investigation  of  claims 
involving  allegations  of  discriminatory  conduct.  I  will  be  designat- 
ing the  Offiice  of  Affiirmative  Action  as  a  bureau  in  the  State  Police 
rather  than  a  unit,  and  I  will  be  providing  more  permanent  staff, 
including  both  investigators  and  recruiters. 

It  is  our  intention  to  demonstrate  further  to  our  members  that 
the  division  takes  all  matters  pertaining  to  EEO/AA  seriously.  We 
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have  and  will  continue  to  make  it  clear  to  every  member  of  the  Di- 
vision of  State  Police  that  discrimination,  whether  based  on  race, 
gender,  or  any  other  basis,  will  not  be  tolerated.  This  unit  is  part 
of  a  large,  statewide  plan  which  provides  for  independent  oversight 
of  the  affirmative  action  effort  in  each  component  of  the  New  Jer- 
sey State  government. 

Before  turning  to  issues  related  to  the  Equal  Employment  Oppor- 
tunity Commission,  I  would  like  to  refer  briefly  to  the  division's 
program  for  ensuring  fair  treatment  for  the  public  with  whom  we 
interact.  The  Division  of  State  Police  has  consistently  stressed  the 
importance  of  setting  standards  of  professionalism  and  behavior 
which  are  above  and  beyond  reproach,  and  every  trooper  has  sworn 
to  uphold  the  laws  of  the  State  of  New  Jersey  and  of  the  United 
States. 

All  members  of  the  division  are  held  accountable  to  the  rules  and 
regulations,  our  standing  operating  procedures,  and  the  Depart- 
ment of  Law  and  Public  Safety  Code  of  Ethics.  In  fact,  since  1990, 
the  division  has  devoted  considerable  resources  to  these  issues  and 
has  demonstrated  a  philosophy  which  reflects  our  intolerance  to- 
wards attitudes  and  behavior  of  exclusion  and  bigotry. 

The  State  Police  cultural  diversity  training  program  was  insti- 
tuted in  1990  and  has  become  a  national  model.  The  program  mar- 
shals the  expertise  and  teaching  experience  of  representatives  from 
the  American  Civil  Liberties  Union,  the  National  Association  for 
the  Advancement  of  Colored  People,  the  Gay  and  Lesbian  Anti-Vio- 
lence Project,  the  Anti-Defamation  League,  and  independent  labor 
and  employee  consultants. 

The  division  has  steadfastly  stated  to  all  members  and  to  the 
general  public  that  instances  of  racism,  discrimination,  and  any 
other  unfair  treatment  on  the  basis  of  race,  sex,  or  sexual  orienta- 
tion will  not  be  tolerated,  either  within  the  ranks  of  the  State  Po- 
lice or  in  interaction  with  the  public. 

Although  the  State  Police  was  not  asked  to  participate  at  an  ear- 
lier hearing,  I  understand  that  the  subcommittee  invited  several 
minority  members  of  the  State  Police  to  testify.  We  have  had  the 
opportunity  to  review  the  transcript  of  the  testimony.  As  you  are 
aware,  those  troopers  and  some  other  minority  members  have  filed 
with  the  EEOC  formal  complaints  alleging  discriminatory  treat- 
ment within  the  New  Jersey  State  Police. 

The  EEOC  is  currently  investigating  these  allegations  vigorously, 
and  we  have  been  actively  responding  to  their  requests  for  any  and 
all  information.  The  EEOC  complaints  have  been  given  a  high  pri- 
ority by  the  division.  We  are  committed  to  be  both  cooperative  and 
forthright  in  responding  to  the  EEOC  investigators'  requests  for 
records  and  documentation.  We  have  also  supplied  the  EEOC  staff 
with  the  results  of  our  separate  investigations  of  some  of  these 
complaints. 

Because  the  EEOC  investigation  is  ongoing,  I  believe  it  would  be 
inappropriate  for  me  to  discuss  any  of  the  individual  troopers  and 
their  corresponding  allegations.  Indeed,  when  the  State  Police  re- 
sponded generally  to  the  prior  testimony  before  the  subcommittee, 
counsel  for  those  troopers  maintained  that  the  division  was  at- 
tempting to  intimidate  them  with  respect  to  their  complaints. 
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While  we  strongly  dispute  the  accuracy  of  their  allegations,  we 
recognize  and  fully  respect  the  rights  of  our  members  to  seek  re- 
dress, through  the  EEOC  process,  of  what  they  perceive  to  be 
wrongs.  We  are  committed  to  presenting  our  evidence  in  the 
EEOC's  investigation  and  are  confident  that,  when  all  the  facts 
have  been  gathered  and  considered  as  a  whole,  the  allegations  will 
be  determined  to  have  been  unfounded. 

In  the  interim,  we  believe  that  it  is  important  to  note  that  no 
court,  judge,  or  commission  has  reviewed  or  ruled  on  the  accuracy 
of  the  charges  against  us  made  by  those  troopers  who  testified  be- 
fore you.  As  the  former  attorney  general  pointed  out  in  a  letter  to 
Congressman  Payne,  the  division  was  recently  found  not  to  have 
created  or  condoned  a  racial  or  hostile  work  environment  in  the 
case  where  we  were  permitted  to  present  our  side  of  the  story  be- 
fore the  United  States  District  Court  for  the  District  of  New  Jersey. 

We  intend  to  cooperate  fully  with  the  EEOC  in  its  investigation 
of  the  pending  charges  and  are  confident  that  a  similar  result  will 
follow  when  both  sides  of  the  allegations  made  to  you  are  fully  re- 
viewed through  the  procedures  established  by  the  Congress.  How- 
ever, if  either  our  or  the  EEOC  investigation  reveals  that  there  was 
misconduct  in  the  workplace,  I  can  assure  you  that  proper  remedial 
action  will  be  undertaken,  and  swiftly. 

In  summary,  the  division  will  continue  to  actively  recruit  quali- 
fied representatives  from  all  segments  of  our  society,  capitalizing 
on  the  rich  cultural  diversity  of  the  State  of  New  Jersey.  We  will 
also  continue  our  efforts  to  enforce  the  rights  of  our  members  and 
employees  to  work  in  an  environment  free  from  discrimination  and 
hostility  based  upon  race,  gender,  or  other  inappropriate  factors. 

Substantial  progress  has  been  made  at  all  levels  in  the  State  Po- 
lice. Progress  will  continue  to  be  made.  We  are  proud  of  our  accom- 
plishments. I  am  committed  to  continued  vigilance  and  improve- 
ment, as  the  superintendent-designee  of  the  New  Jersey  State  Po- 
lice. 

We  thank  you  and  the  committee  for  the  opportunity  to  testify 
here  today.  Thank  you,  sir. 

[The  prepared  statement  of  Lt.  Col.  Dom  Trocchia  follows:] 
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;ol.  Do~  Trocchia 


Honorable  Chairman  Owens,  Congressman  Payne,  members  of 

L 
the  Subcommittee:  The  New  Jersey  State  Police  greatly  appreciates 

the  opportunity  to  address  the  issue  of  equal  employment 

opportunity  within  the  Division  of  State  Police. 


My  name  is  Lieutenant  Colonel  Dom  Trocchia,  and  I  am  the 
Acting  Superintendent  of  the  New  Jersey  Division  of  State  Police. 
The  Division  of  State  Police  is  an  agency  within  the  Department 
of  Law  and  Public  Safety,  which  is  headed  by  the  State  Attorney 
General  Deborah  T.  Poritz.   With  me  today  are  Major  Val  Littles, 
who  supervises  the  Division  Staff  Section,  Captain  Juan  Mattos, 
who  heads  our  recruiting  efforts  and  is  also  our  Affirmative 
Action  Officer,  and  Senior  Deputy  Attorney  General  Sally  Ann 
Fields,  our  legal  advisor.   We  appreciate  this  opportunity  to 
address  the  Subcommittee  on  the  State  Police's  commitment  to 
ensure  equal  employment  opportunity  as  well  as  the  significant 
efforts  being  made  by  the  State  Police  to  combat  discrimination 
in  the  workplace. 

At  the  outset,  I  want  to  make  it  very  clear  to  this 
Subcommittee,  the  public,  and  the  members  of  the  Division  that 
discrimination,  whether  based  on  race,  gender,  or  any  other 
basis,  is  not  tolerated  in  the  New  Jersey  State  Police.   All 
allegations  of  discriminatory  conduct  are  vigorously 
investigated.   Further,  the  Division's  practices  have  been 
carefully  reviewed  to  ensure  compliance  with  the  Department's 
policy  against  discrimination,  harassment,  and  hostile 
environments  in  the  workplace. 

Since  February  of  1990,  the  minority  composition  of  the 
State  Police  has  increased  to  over  14.6  percent.   This 
accomplishment  prompted  the  United  States  District  Court  to 
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dissolve  the  seventeen  year  old  federal  Consent  Decree  ordering 
increases  in  minority  representation  in  recognition  of  our 
substantial  compliance  with  those  hiring  goals.   To  continue  the 
gains  achieved  in  this  area,  the  Division  practices  an  aggressive 
recruitment  campaign  and  will  continue  to  move  forward  to  attract 
both  minority  and  female  candidates.   As  a  result  of 
unprecedented  efforts,  over  28  percent  of  the  men  and  women  who 
took  the  114th  Class  written  examination  in  1993  were  minorities. 
It  is  our  goal  to  corttinue  increasing  the  ranks  of  the  State 
Police  with  qualified  representatives  from  all  segments  of  our 
society,  capitalizing  on  the  rich  cultural  diversity  of  the  State 
of  New  Jersey. 

We  are  especially  proud  of  our  ability  to  promote 
qualified  minority  and  female  members.   The  1975  Consent  Decree 
focused  on  the  Division's  recruitment  and  hiring  practices.   At 
the  beginning  of  1990,  there  were  22  minority  enlisted  members  at 
the  rank  of  sergeant  or  above.   Since  then,  the  Division  has 
promoted  313  enlisted  members  to  the  non-commissioned  and 
commissioned  officer  ranks.   Qualified  minority  members  received 
approximately  10  percent  of  those  promotions.   An  examination  of 
the  pool  of  eligible  promotees  from  the  91st  Class,  which 
graduated  in  1975,  to  the  101st  Class,  which  graduated  in  1984, 
reveals  that  28.2  percent  of  non-minority  members  and  28.6 
percent  of  minority  members  have  been  promoted  to  sergeant. 
Furthermore,  a  review  of  the  average  time  it  takes  to  be  promoted 
to  the  rank  of  sergeant  shows  that  it  takes  non-minority  members 
12.7  years  and  the  minority  members  12.68  years.   These  two 
comparisons  clearly  demonstrate  that  the  different  groups  in  the 
Division  who  entered  the  ranks  of  the  State  Police  after  the 
Consent  Decree  are  advancing  at  essentially  the  same  rate.   As 
more  and  more  minorities  gain  sufficient  seniority  to  be  eligible 
for  these  promotions,  we  expect  the  percentage  of  minority 
promotions-  to  increase.   The  Division  has  embraced  the  philosophy 
of  affirmative  action  and  has  voluntarily  applied  the  principles 
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of  the  Consent  Decree  to  promotions,  specialist  selection,  and 
educational  opportunities  for  the  Division's  minority  population. 

Furthermore,  we  encourage  all  members  to  advance  their 
careers  by  applying  for  specialist  positions  when  available.   We 
are  committed  to  seeking  out  qualified  minority  and  female 
members  for  appointment  to  these  positions.   From  1975  to  1993, 
the  Division  announced  1,981  specialist  position  vacancies,  which 
are  mostly  non-uniform  positions.   Minority  members  have 
successfully  competed  for  assignment  to  specialist  positions  by 
obtaining  15.3  percent  of  the  openings.   We  feel  it  is  important 
that  the  Division   of  State  Police  reflect  the  society  which  it 
serves  while  effectively  fulfilling  its  mandate  to  protect  the 
public  safety. 

We  have  also  moved  aggressively  to  enhance  the 
Division's  Affirmative  Action/Equal  Employment  Opportunity 
Office,  supervised  by  Captain  Juan  Mattos  and  previously  headed 
by  Major  Val  Littles.   This  position  is  part  of  a  larger, 
statewide  plan  which  provides  for  independent  oversight  of  the 
affirmative  action  effort  in  each  component  of  New  Jersey  State 
Government.   Chapter  7  of  Title  llA  of  the  New  Jersey  Statutes, 
establishes  an  overall  framework  for  implementation  of  the 
State's  policy  with  respect  to  "equality  of  opportunity  for  all 
of  its  employees  and  applicants  seeking  employment."   Chapter  7 
establishes  a  Division  of  Equal  Employment  Opportunity  and 
Affirmative  Action  in  the  State  Department  of  Personnel  and 
requires  all  State  departments  to  appoint  at  least  one  high  level 
person  with  overall  responsibility  for  equal  employment 
opportunity  issues.   In  the  State  Police,  the  Affirmative  Action 
Officer  is  Captain  Mattos.   The  Department  of  Law  and  Public 
Safety's  Affirmative  Action  Office  and  Legal  Affairs  staff 
oversee  the  individuals  with  that  responsibility  in  each  of  the 
various  divisions  within  the  Department,  including  Captain 
Mattos.   We  have  worked  closely  with  the  Department  on  equal 
employment  opportunity  issues  and  will  continue  to  do  so. 
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This  shared  responsibility  for  EEO/AA  matters  is 
designed  to  provide  the  independence  and  objectivity  needed  in 
this  area.   Under  New  Jersey  Administrative  Code  4A:7-3.1  et . 
seq.,  a  member  of  the  State  Police  who  believes  that  an 
employment  decision  was  made  on  a  discriminatory  basis  may  file  a 
complaint  with  the  Department  of  Law  and  Public  Safety 
Affirmative  Action  Officer.   The  complaint  is  investigated  by  the 
Division's  Affirmative  Action  Office,  where  appropriate,  and  a 
decision  is  rendered  by  the  Department  head,  in  this  case  the 
Attorney  General.   Under  the  provisions  of  N.J.A.C.  4A:7-3.4,  a 
Department  head's  decision  may  be  reviewed  by  the  New  Jersey 
Department  of  Personnel,  which  has  a  Division  of  Equal  Employment 
Opportunity  and  Affirmative  Action.   While  the  complaint  under 
this  procedure  must  be  filed  within  twenty  days  of  either  the 
discriminatory  action  or  the  date  on  which  the  individual  should 
reasonably  have  known  of  its  occurrence,  the  Office  of  the 
Attorney  General  has  a  policy  of  investigating  significant  claims 
of  discriminatory  conduct  which  are  not  covered  by  the  Department 
of  Personnel  procedure  mentioned  above,  either  because  the 
complaints  are  not  filed  in  a  timely  manner  or  because  there  was 
no  specific  employment  action  to  appeal. 

In  order  to  make  the  Department's  position  and 
procedures  clear  and  known  to  all  of  the  Department's  employees, 
the  Attorney  General  issued  a  Departmental  Policy  Against 
Discrimination,  Harassment  and  Hostile  Environments  in  the 
Workplace,  which  was  distributed  to  all  Division  Directors  in 
June  of  1992.   The  State  Police  issued  its  own  policy  statement 
against  discrimination,  harassment  and  hostile  environments  in 
the  workplace  in  August  of  1993.   Both  policies  have  been 
distributed  throughout  the  Division  of  State  Police  and  are 
displayed  in  every  State  Police  facility.   The  policies  direct 
any  employee  who  has  been  subjected  to  or  is  aware  of  conduct 
violative  of  the  policy  to  report  that  conduct  to  the 
Department's  Affirmative  Action  Officer.   Possible  violations  of 
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the  policy  are  investigated  under  the  direction  of  the  Office  of 
the  Attorney  General,  using  both  Division  and  Department 
personnel,  and  appropriate  remedial  action  is  taken.   Since  1990, 
there  have  been  14  affirmative  action  complaints  lodged  against 
the  Division  of  State  Police.   All  of  those  complaints  have  been 
aggressively  and  thoroughly  investigated.   In  addition,  careful 
review  of  the  current  practices  within  the  Division  has  been 
undertaken  to  ensure  compliance  with  the  Department's  policy 
against  discrimination,  harassment,  and  hostile  environments  in 
the  workplace. 

We  have  also  recently  expanded  the  number  of  personnel 
available  to  Captain  Mattos  for  both  enhanced  recruitment  and  for 
investigation  of  claims  involving  allegations  of  discriminatory 
conduct.   The  Division  of  State  Police  Office  of  Affirmative 
Action  is  to  be  designated  a  bureau  in  State  Police  (rather  than 
a  unit)  and  will  be  permanently  staffed  with  investigators  and 
recruiters.   It  is  our  intention  to  demonstrate  to  our  members 
that  the  Division  takes  all  matters  pertaining  to  EEO/AA 
seriously  and  will  employ  systemic  practices  and  policies  rather 
than  piecemeal  approaches  to  our  affirmative  action  efforts. 

We  currently  have  an  Affirmative  Action  Audit  and 
Inspection  Program  designed  to  review  affirmative  action  policies 
and  procedures  on  a  Division-wide  basis,  to  inspect  facilities, 
and  to  provide  information  and  guidance  to  all  of  our  Division 
personnel.   In  addition,  in  1993,  we  have  directed  the  In-service 
Unit  of  the  Training  Bureau  of  the  State  Police  to  coordinate 
with  the  Department  of  Law  and  Public  Safety  Affirmative  Action 
Officer  the  formulation  of  an  in-service  training  program,  to  be 
given  this  year,  which  will  be  directed  toward  discrimination  and 
hostile  work  environments  issues  within  the  Division.   Other 
initiatives  are  in  progress  to  make  it  clear  to  every  member  of 
the  Division  of  State  Police  that  discrimination,  whether  based 
on  race,  gender,  or  any  other  basis,  will  not  be  tolerated. 
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In  early  1993,  the  State  Police  established  the  Race 
Relations  and  Equal  Employment  Opportunity  Committee  with  the 
express  mission  to  reach  out  to  all  troopers  -  troopers  serving 
in  all  ranks  and  capacities  and  in  every  area  of  the  state.   The 
goal  was  to  open  yet  another  avenue  of  communication  and  to 
obtain  honest  and  frank  input  about  the  concerns,  problems,  and 
issues  and  to  firmly,  fairly,  and  swiftly  address  such  matters. 

Before  turning  to  issues  related  to  the  EEOC,  I  would 
like  to  refer  briefly  to  the  Division's  program  for  ensuring  fair 
treatment  for  the  public  with  whom  we  interact.   The  Division  of 
State  Police  has  consistently  stressed  the  importance  of  setting 
standards  of  professionalism  and  behavior  which  are  beyond 
reproach,  and  every  trooper  has  sworn  to  uphold  the  laws  of  our 
State  and  the  United  States.   All  members  of  the  Division  are 
held  accountable  to  the  Rules  and  Regulations,  Standard  Operating 
Procedures,  and  the  Department  of  Law  and  Public  Safety  Code  of 
Ethics.   In  fact,  since  1990,  the  Division  has  devoted 
considerable  resources  to  these  issues  and  has  demonstrated  a 
philosophy  which  reflects  our  intolerance  towards  attitudes  and 
behavior  of  exclusion  and  bigotry.   The  State  Police  Cultural 
Diversity  Training  Program  was  instituted  in  1990  and  has  become 
a  national  model.   The  program  marshals  the  expertise  and 
teaching  experience  of  representatives  from  the  American  Civil 
Liberties  Union  (ACLU) ,  the  National  Association  for  the 
Advancement  of  Colored  People  (NAACP) ,  the  Gay  and  Lesbian 
Anti-Violence  Project,  the  Anti-Defamation  League,  and 
independent  labor  and  employee  consultants.   The  Division  has 
steadfastly  stated  to  all  members  and  to  the  general  public  that 
instances  of  racism,  discrimination,  and  any  unfair  treatment  on 
the  basis  of  race,  sex,  or  sexual  orientation  will  not  be 
tolerated  either  within  the  ranks  of  the  State  Police  or  in  our 
interaction  with  the  public. 

Although  we  were  not  asked  to  participate  at  an  earlier 
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hearing,  we  understand  that  the  Subcommittee  invited  several 
minority  members  of  the  State  Police  to  testify.   We  have  had  the 
opportunity  to  review  the  transcript  of  the  testimony.   As  you 
are  aware,  those  troopers  and  some  other  minority  members  have 
filed  with  the  EEOC  formal  complaints  alleging  discriminatory 
treatment  within  the  New  Jersey  State  Police.   The  EEOC  is 
currently  investigating  those   allegations  vigorously.   To  date, 
we  have  been  served  with  some  77  requests  for  information.   In 
response,  the  Division  has  thus  far  made  two  extensive  document 
productions.   In  addition,  the  Division  met  with  representatives 
of  the  EEOC  to  help  all  of  us  to  focus  on  the  type  of  information 
needed  for  this  investigation  and  to  better  understand  how  the 
State  Police  operates.   This  meeting,  which  spanned  an  entire 
day,  included  several  members  of  the  Division,  the  Acting 
Superintendent  of  the  State  Police,  and  three  investigators  from 
the  EEOC. 

The  EEOC  complaints  have  clearly  been  given  a  high 
priority  by  the  Division.   We  are  committed  to  be  cooperative  and 
forthright  in  responding  to  the  EEOC  investigators'  requests  for 
records  and  documentation.   We  have  also  supplied  the  EEOC  staff 
with  the  results  of  our  separate  investigations  of  some  of  these 
complaints.   Because  the  EEOC  investigation  is  ongoing,  I  believe 
it  would  be  inappropriate  for  me  to  discuss  any  of  the  individual 
troopers  and  their  corresponding  allegations,  both  in  the  context 
of  the  EEOC  complaint  and  before  this  Subcommittee.   Indeed,  when 
the  State  Police  responded  generally  to  the  prior  testimony 
before  the  Subcommittee,  counsel  for  those  troopers  maintained 
that  the  Division  was  attempting  to  intimidate  them  with  respect 
to  their  complaints.   While  we  strongly  dispute  the  accuracy  of 
their  allegations,  we  recognize  and  fully  respect  the  right  of 
our  members  to  seek  the  redress  through  the  EEOC  process  of  what 
they  perceive  to  be  wrongs. 

However,  this  forum  is  not  the  proper  place  in  which  to 
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respond  to  or  address  the  allegations  currently  before  the  EEOC 
for  investigation.   Although  we  are  very  anxious  to  set  the 
record  straight  by  presenting  actual  facts,  especially  in  view  of 
the  inflammatory  nature  of  the  allegations  which  were  presented 
to  you  in  July  1993,  we  are  committed  to  presenting  this  evidence 
in  the  EEOC ' s  investigation  and  are  confident  that,  when  all  the 
facts  have  been  gathered  and  considered  as  a  whole,  the 
allegations  will  be  determined  to  have  been  unfounded.   We  ask 
this  Subcommittee  to  recognize  our  reluctance  to  address  these 
issues  specifically  at  this  time  as  evidence  of  the  Division's 
good  faith  while  undergoing  such  intense  scrutiny  by  an  arm  of 
the  federal  government. 

In  the  interim,  we  believe  that  it  is  important  to  note 
that  no  court,  judge,  or  commission  has  reviewed  or  ruled  on  the 
accuracy  of  the  charges  made  by  the  troopers  who  testified  before 
you.   As  the  former  Attorney  General  pointed  out  in  a  letter  to 
Congressman  Payne,  the  Division  was  recently  found  not  to  have 
created  or  condoned  a  racially  hostile  work  environment  in  a  case 
where  we  were  permitted  to  present  our  side  of  the  story  before 
the  United  States  District  Court  for  the  District  of  New  Jersey. 
We  intend  to  cooperate  fully  with  the  EEOC  in  its  investigation 
of  the  pending  charges  and  are  confident  that  a  similar  result 
will  follow  when  both  sides  of  the  allegations  made  to  you  are 
fully  reviewed  through  the  procedures  established  by  this 
Congress . 

The   Division  will  continue  to  actively  recruit 
qualified  representatives  from  all  segments  of  our  society, 
capitalizing  on  the  rich  cultural  diversity  of  our  State. 
Substantial  progress  has  been  made  at  all  levels  in  the  State 
Police.   Progress  will  continue  to  be  made.   We  are  proud  of  our 
accomplishments;  we  are  committed  to  continued  vigilance  and 
improvement . 

We  thank  you  and  the  Committee  for  the  opportunity  to 
testify  here  today. 


82-956  0-94-2 
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Attachments 


1.   Division  of  State  Police  Policy  Against  Discrimination, 
Harassment,  and  Hostile  Environments  in  the  Workplace 


2.  Department  of  Law  and  Public  Safety  Policy  Against 
Discrimination,  Harassment,  and  Hostile  Environments  in 
the  Workplace 


3.   Division  of  State  Police  Equal  Employment  Opportunity 
and  Affirmative  Action  Policy  Statement 


4.   Department  of  Law  and  Public  Safety  Equal  Employment 
Opportunity  and  Affirmative  Action  Policy  Statement 
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New  Jersey  State  Police 

INTEROFFICE  COMMUNICATION 

DATE 

FROM 

TO 

SUBJECT 

i/ 18/93 

CoIoikLJ-J^/O 

via 

Major  D.  cC]/lL^ 

Trocchia    /Xyl 
A^i;,,r,  nor,,,!,,   ' 

Full  Disinbulion 

DIVISION       POLICY       AGAINST 

lb 

DISCRIMINATION.      HARASSMENT.      AND 
HOSTILE      ENVIRONMENTS      IN      THE 

WORKPLACE 

Acting  Deputy 
Superintendent 


As  has  been  previously  indicated,  it  is  the  official  policy  of  the  State  of  New  Jersey,  the 
Department  of  Law  and  Public  Safety,  and  the  Division  of  Slate  Police  to  provide  equal 
employment  opportunity  to  all  employees  and  applicants  for  employment  without  regard  to 
race,  color,  religion,  sex,  national  origin,  disability,  or  sexual  orientation.  This  policy 
applies  to  all  terms  and  conditions  of  employment  including,  but  not  limited  to,  hiring, 
placement,  promotion,  termination,  layoff,  recall,  transfer,  leave  of  absence,  compensation, 
training,  and  working  environment. 

In  funhcrancc  of  this  policy,  the  Division  of  State  Police  prohibits  sexual  or  racial 
harassment  of  its  members  and  employees  in  any  form.  Conduct  which  violates  this  policy 
will  not  be  tolerated.  This  type  of  conduct  injures  those  harassed  and  can  lead  to  various 
types  of  actions  against  the  harasser.  It  ultimately  reflects  unfavorably  on  the  Stale  Police 
as  an  entity.  As  law  enforcement  officers  and  employees  of  this  organization,  it  is 
imperative  that  all  members  and  employees  conduct  themselves  in  accordance  with  this 
policy  in  an  exemplary  manner.  Adherence  to  this  policy  is  the  obligation  of  all  members 
and  employees  and  their  supervisors. 

All  sworn  members  and  employees  of  the  Division  of  State  Police  will  be  held  strictly 
accountable  for  violations  of  this  policy.  Any  and  all  incidents  indicating  disregard  for  this 
policy  and  allegations  of  violations  of  this  policy  are  to  be  reponed  promptly  and  will  be 
thoroughly  investigated  in  accordance  with  established  procedures.  Such  reports  should  be 
made  to  the  Division's  Affirmative  Action  Officer,  Captain  Juan  Mattos,  at  Division 
Headquarters  (609-882-2000  ext.  2613)  or  the  Department's  Affirmative  Action  Officer, 
Valerie  Holman,  Office  of  the  Attorney  General,  Hughes  Justice  Complex,  CN  081, 
Trenton,  NJ  08625,  (609-984-6025).  Where  warranted,  appropriate  disciplinary  action  will 
be  initiated  against  responsible  parties. 
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Effective  immediately,  all  sworn  members  and  employees  of  the  Division  of  State  Police  are 
to  read,  initial,  and  insert  badge  number  (if  applicable)  the  appended  written  memorandum 
from  the  Attorney  General,  dated  June  9,  1992,  and  the  appended  statement  entitled  "Sexual 
Harassment  Policy  of  New  Jersey  Stale  Police,"  signed  by  the  Superintendent.  The  "Read 
and  Initial"  documents  will  be  filed  at  the  unit  and  station  level  and  presented  for  review 
of  the  Affirmative  Action  Officer  upon  request.  Both  documents  will  also  be  displayed  on 
Division  bulletin  boards  in  the  workplace. 

Section  Supervisors  are  directed  to  respond  to  the  Deputy  Superintendent  by  September  6, 
1993,  indicating  compliance. 
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State  of  New  Jersey 
Depahtment  or  Law  and  Pudlic  Safety 


ROBERT  J.  DEL  TUFO 

ATTORNCY  OENCRAL 


MEMORANDUM 


TO:      ALL  DIVISION  DIRECTORS 

FROM:    Robert  J.  Del  Tufo 
Attorney  General 

DATE:    June  9,  1992 

RE:      Department  of  Law  and  Public  Safety  Policy  Against 
ibiscrimination.  Harassment  and  Hostile  Environments 
in  the  Workplace 

This  Department  has  had  a  long  standing  commitment  to 
equal  opportunity  in  the  workplace.  An  important  aspect  of  that 
commitment  is  the  provision  of  a  working  environment  free  from 
harassment  or  hostility  based  upon  an  employee's  race,  religion, 
color,  national  origin,  nationality,  ancestry,  age,  marital 
status,  sex,  sexual  orientation  or  physical  or  mental  disability. 
The  attention  of  the  public  and  the  courts  has  recently  been 
focused  on  the  issue  of  hostile  work  environment.  In  order  to 
ensure  that  the  Department's  position  in  this  area  is  clear,  I  am 
today  establishing  the  attached  policy  against  discrimination, 
harassment,  and  hostile  environments  in  the  workplace.  In 
addition  to  a  statement  of  the  Department's  general  policy,  the 
attached  document  provides  examples  of  the  types  of  conduct  which 
can  be  violative  of  the  policy  and,  in  many  cases,  the  law. 

In  this  regard,  it  is  important  that  our  employees  and 
supervisors  understand  that  remarks  which  may  appear  to  them  to 
be  "innocent"  but  which  tend  to  describe  people  by  their 
background  or  status  in  one  fashion  or  another,  often  tend  to 
produce  resentment  or  re-enforce  stereotypes.  Our  employees  can 
contribute  to  a  truly  harmonious  and  professional  workplace  by 
avoiding  unnecessary  comments  which  characterize  individuals  by 
their  personal  backgrounds.  It  is  also  important  to  note  that 
supervisors  and  managers  violate  the  policy  by  .  permitting  the 
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Page  Two 

June  9,  1992  y, 

employees  to  subject  coworkers  to  this  type  of  hostile  work 
environment.  They  have  obligations  to  take  action  when  they  are 
aware  of  such  conduct  and  to  make  reasonable  inquiry  when 
circumstances  suggest  that  such  offensive  conduct  is  taking 
place. 

Please  distribute  this  policy  as  widely  as  possible  within 
your  Division  and  familiarize  your  key  managers  with  its 
requirements  and  the  provisions  for  reporting  workplace  bias.  At 
the  Departmental  level,  we  are  working  on^,»a^training  program  on 
this  issue,  about  which  you  will  hear  mope  in  the  future. 


RJDrpat 

c.    First  Assistant  Attorney  General  DeVesa 

Executive  Assistant  Attorney  General  Dauber 

Director  of  Legal  Affairs  Waugh 

Administrator  O'Reilly 

AA/EEO  Officer  Holman 

Acting  AA/EEO  Officer  Leuzzi 
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DEPARTMENT  OF  LAW  AND  PUBLIC  SAFETY 
POLICY  AGAINST  DISCRIMINATION,  HARASSMENT  AND 
HOSTILE  ENVIRONMENTS  IN  THE  WORKPLACE 


INTRODUCTION 

The  Department's  Equal  Employment  Opportunity  Policy, 
contained  in  the  yearly  Affirmative  Action  Plan,  expresses  the 
commitment  of  the  Department  to  prohibit  discrimination  in  the 
workplace,  based  on  one  or  more  of  the  following  characteristics: 
race,  religion',  color,  national  origin,  nationality,  ancestry, 
age,  marital  status,  sex,  sexual  orientation  or  physical  or 
mental  disability.  This  policy  extends  to  applicants  for 
employment  and  employees  in  each  of  the  following  areas: 
recruitment,"  selection,  hiring,  selection  for  training, 
promotion,  career  development,  assignment  and  transfer,  layoff, 
return  from  layoff,  demotion,  termination,  compensation  and 
fringe  benefits. 

All  employees  in  the  Department  are  entitled  to  an  equal 
opportunity  for  advancement  to  positions  of  greater 
responsibility  and  authority  based  upon  their  skills,  abilities 
and  documented  work  performance.  No  distinction  based  on  one  or 
more  of  the  characteristics  mentioned  above  shall  apply  in 
employment  opportunities,  wages,  hours  of  work,  or  other 
conditions  of  employment. 

Harassment  of  an  employee  based  upon  one  or  more  of  the  above 
characteristics  is  a  form  of  prohibited  discrimination.  The 
Department's  policy  forbids  maintenance  of  a  hostile  work 
environment   against  an  employee   based  upon  one   or  more  of   the 
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characteristics   mentioned  above.   The   work  environment  must   be 

free  from  conduct  which  assaults  the  dignity  of  an  employee  based 

upon  any  of  these  characteristics. 

It   is   against   Department   policy   to  engage   in  verbal   or 

physical  conduct  or  otherwise  to  engage  in  conduct  directed  at  an 

individual   employee  or  class   of  employees  which   any  reasonable 

person  would  conclude: 

»     has  the  purpose  or  effect  of "creating  an  intimidating, 
hostile  or  offensive  working  environment; 

•  has  the  purpose  or  effect  of  unreasonably  interfering 
with  an  individual's  work  performance;  or 

•  otherwise  adversely  affects  an  individual's  employment 
opportunities ; 

based   on  any  one  or  more  of   the. characteristics  mentioned  above 

relating  to  that  individual  or  class. 

This  policy  is  directed  toward  the  work  environment.  The 
conduct  proscribed  above  does  not  have  to  produce  a  concrete 
economic  injury  to  be  violative  of  the  policy.  The  policy 
forbids  bias  conduct  based  on  the  characteristics  mentioned  above 
which  interferes  with  the  victim's  work  or  creates  a  hostile  or 
offensive  work  environment,  as  described,  regardless  of  further 
injury. 

It  is  also  against  Department  policy  for  a  supervisor  or 
manager  to  permit  any  employee  to  subject  a  coworker  to  a  hostile 
work  environment  as  described  herein.  The  supervisor  has  a  duty 
to  take  action  when  aware  of  such  conduct.  The  supervisor  must 
also  make  . reasonable  inquiry  when  circumstances  suggest  that 
offensive  conduct  is  taking  place. 
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All  Department  employees  have  the  responsibility  to  comply 
with  this  policy.  Any  employee,  whether  supervisor  or  coworker, 
who  violates  this  policy  will  be  subject  to  disciplinary  action, 
up  to  and  including  termination. 

EXAMPLES 

While   not  every  reference  to   the  individual  characteristics 

protected   by   law   would   violate   this   policy,   employees   are 

reminded   that  it   is   rarely  necessary  to   make  mention  of   such 

characteristics    in    work-related    communications.    So-called 

"innocent"   remarks   which   tend   to   deocribo   pooplo   by   their 

background,   in  one   fashion  or   another,  often   tend  to   produce 

resentment  or  reinforce  stereotypes.   Employees  can  contribute  to 

a    truly   harmonious   and   professional   workplace   by   avoiding 

unnecessary  comments   which   characterize   individuals   by  their 

personal  backgrounds. 

The  following  are  some  examples  of  specific  conduct  which 
could  violate  this  policy  if  committed  with  the  purpose  or  effect 
of  harassing  an  employee  or  creating  a  hostile  work  environment 
as  explained  above.  Although  not  described  in  this  Policy,  the 
same  prohibitions  apply  to  conduct  based  upon  considerations  of 
age,  marital  status  or  physical  or  mental  disability. 
Racial,  National  Origin  or  Ancestry  Discrimination  or  Harassment 

It  is  a  violation  of  this  policy  to  use  pejorative  slurs  to 
refer  to  a  person's  racial  or  ethnic  background  with  the  purpose 
or  effect  of  harassing  an  employee  or  creating  a  hostile  work 
environment,   as  explained  above.   It  is  also  a  violation  of  this 
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policy  to  use  a  pejorative  reference  to  any  of  the  above 
characteristics  in  relation  to  an  individual  in  any  job-related 
communication.  Similarly,  it  is  a  violation  ot  this  policy  to 
call  another  by  an  unwanted  nickname  which  refers  to  one  or  more 
of  the  above  characteristics  in  relation  to  an  individual  or  to 
tell  ethnic  jokes  with  the  purpose  or  effect  of  harassing  an 
employee  or  creating  a  hostile  work  environment,  as  explained 
above. 

It  shall  be  against  Department  policy  to  ridicule  or  to  treat 
an  individual  differently  because  of  place  of  origin,  or  his  or 
her  ancestors'  place  of  origin,  or  because  an  individual  has  the 
physical,  cultural  or  linguistic  characteristics  of  a  racial  or  a 
national  origin  group.  Furthermore,  it  shall  be  against 
Department  policy  to  ridicule  or  to  treat  an  individual 
differently  because  of  a  marriage  to  or  association  with  persons 
of  a  racial  or  national  origin  group;  or  due  to  membership  in  or 
association  with  an  organization  identified  with  the  interests  of 
a  racial  or  national  origin  group;  or  because  an  individual's 
name  or  spouse's  name  is  associated  with  a  racial  or  national 
origin  group. 
Sexual  Discrimination  and  Harassment 

It  would  equally  violate  this  policy  if  the  conduct  described 
in  the  examples  above  were  directed  at  an  individual  because  of 
that  individual's  gender  or  sexual  orientation.  Another  form  of 
discrimination  can  occur  when  overt  sexual  advances  are  directed 
toward  an  individual  as  described  in  the  following. 
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It  is  against  Department  policy  for  any  person  to  use  his  or 
her  official  authority  in  making  sexual  advances  toward  an 
employee  over  whom  the  person  is  authorized  to  make,  recommend  or 
otherwise  to  influence  personnel  actions;  to  grant,  recommend,  or 
refuse  to  take  personnel  action  on  the  basis  of  an  employee's 
gender  or  sexual  orientation  or  in  exchange  for  sexual  favors; 
and  to  take  or  fail  to  take  a  personnel  action  as  reprisal 
against  any  employee  for  rejecting  oi^  reporting  a  sexual  advance. 
It  is  a  violation  of  this  policy  to  use  a  pejorative  reference  to 
gender  or  sexual  orientation  in  any  job-related  communication. 
It  is  also  against  Department  policy  for  a  manager  or  supervisor 
to  allow  any  employee  to  be  sexually  harassed,  either  verbally  or 
physically^  by  a  co-worker. 

Unwelcome  sexual  advances,  requests  for  sexual  favors,  and 
other  verbal  or  physical  conduct  of  a  sexual  nature  constitute 
sexual  harassment  when: 

•  submission  to  such  conduct  is  made  either  explicitly  or 
implicitly  a  term  or  condition  of  an  individual's 
employment; ■ 

•  submission  to  or  rejection  of  such  conduct  by  an 
individual  is  used  as  the  basis  for  employment  decisions 
affecting  such  individual,  or 

•  such  conduct  has  the  purpose  or  effect  of  substantially 
interfering  with  an  individual's  work  performance  or 
creating  an  intimidating,  hostile,  or  offensive  working 
environment. 

Further  specific  examples  of  sexual  harassment  include: 

•  an  open  demand  for  a  social/sexual  favor  (e.g.  lunch, 
dates,  after  work  socialization)  in  return  for  obtaining 
or  retaining  an  employment  opportunity,  employment 
status  or  working  condition; 
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'    engaging  in  reprisals  (not  granting  promotions, 

assigning  undesirable  tasks,  circulating  negative 
statements  about  the  victim's  behavior)  as  a  result  of 
an  individual's  refusal  to  engage  in  social/sexual 
behavior; 

•     touching  any  intimate  part  of  a  co-worker's  body; 

»     touching  any  nonintimate  part  of  a  co-worker's  body 

after  that  person  has  verbally  or  otherwise  indicated 
that  such  touching  is  unwanted  because  it  is  deemed  to 
be  of  a  sexual  nature. 

A   man   as   well   as   a   woman   can  be   the  victim   of  sexual 
harassment.    The  harasser  can  be   a  male  or  female   co-worker  as 
well   as  a  male  or  female  supervisor.   The  victim  and  harasser  do 
not  have  to  be  different  genders.. 
Religious  Discrimination  and  Harassment 

It  is  against  Department  policy  to  discriminate  against  or  to 
harass  an  employee  on  the  basis  of  his/her  religious  beliefs  or 
the  lack  of  religious  beliefs. 

No  distinction  based  on  religion  shall  apply  in  employment 
opportunities,  wages,  hours  of  work,  or  other  conditions  of 
employment.  Reasonable  efforts  will  be  made  to  accommodate  the 
religious  observances  and  practices  of  an  employee  unless  it  is 
unreasonable  to  accommodate  such  observances  and  practices  and 
accommodation  would  result  in  an  undue  hardship  to  the  conduct  of 
business.   The  Department  will  consider  such  factors  as: 

•  business  necessity, 

•  financial  coats  and  expenses,  and 
•.    resulting  personnel  problems 

in  order  to  reach  a  reasonable  accommodation. 
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DIVISION  OF  STATE  POLICE 

Equal  Employment  Opportunity  and  Affirmative  Action  Policy  Statement 

1,  Justin  J.  Dintino,  Superintendent  of  the  Division  of  State  Police,  declare  that  it  is  the  policy 
of  this  Division  to  ensure  equal  employment  opportunity  for  all  employees  and  applicants  for 
employment.  This  policy  applies  to  all  levels  and  classifications  of  employment  within  the  New 
Jersey  State  Police. 

Equal  Employment  Opportunity,  regardless  of  race,  creed,  color,  national  origin,  nationahty, 
age,  sex,  disability  and  sexual  orientation,  is  the  law  of  this  State.  As  embodied  in  Title  VII 
of  the  Civil  Rights  Act  of  1964  and  1991,  Executive  Order  #61,  N.J.S.A.  11A:7-1  er.  seq.,  the 
head  of  each  department  and  agency  in  the  Executive  Branch  must  ensure  equality  of  oppor- 
tunity for  all  employees  and  for  all  applicants  seeking  employment.  Equal  Employment  Oppor- 
tunity includes,  but  is  not  limited  to,  the  area  of  recruitment,  selection,  hiring,  training,  promo- 
tion, transfer,  layoff,  return  from  layoff,  compensation  and  fringe  benefits.  It  includes  policies, 
procedures,  programs  for  recruitment,  employment,  training,  promotion,  and  retention  of  minority 
and  disabled  persons  and  women.  The  Division  of  State  Police  must  explore  innovative  person- 
nel policies  to  enhance  the  efforts  to  ensure  equal  employment  opportunity  and,  where  ap- 
propriate, will  implement  such  personnel  policies  to  the  full  extent  of  his  or  her  authority. 

To  overcome  the  effects  of  past  discriminauon,  affirmative  action  will  be  taken.  Employment 
practices  will  be  reviewed  to  determine  whether  the  protected  classes  are  receiving  fair  and  equal 
consideration  for  job  opportunities,  especially  in  the  executive  and  middle  management  levels. 
Affirmative  Action  will  be  ukcn  to  encourage  minorities  and  women  to  apply  for  positions 
within  the  Division. 

All  personnel  actions,  such  as  compensation  benefits,  transfers,  layoffs,  returns  from  layoffs, 
training,  education,  tuition  assistance,  social  and  recreational  programs,  will  be  administered 
without  regard  to  race,  nauonal  origin  or  ancestry,  color,  sex,  marital  status,  religion,  age,  disability, 
sexual  orientation,  political  affiliations,  or  other  non-job-rclated  personal  criteria. 

All  executive,  supervisory  and  other  employees  in  the  Division  have  a  responsibility  to  main- 
tain high  standards  of  honesty,  integrity,  and  impartiality  in  the  performance  of  the  State's  official 
business.  All  Division  employees  must  comply  with  this  poUcy  in  order  to  ensure  that  we  are 
meeting  the  requirements  of  this  pohcy  and  of  the  laws  of  this  State.  Discrimination,  sexual 
harassment  and  other  forms  of  employee  conduct  which  violate  these  standards  will  not  be 
tolerated. 


'     (-~_i 1   !.._.._   I    ni._.. 


Colonel  Justin  J.  Dintino,  ^y  Lieutenant  Juan  Mattbs, 

Superintendent  Affirmative  Action  Officer 
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DKPARTHBNT  OF  LAW  AMD  POBLIC  SKFETY 

Kqual  Kmployroent  Opportunity  and  Affirmative 
Action  Policy  Statement 

* — w-m 


Equal  Employment  Opportunity,  regardless  of  race,  creed,  color,  national 
origin,  nationality,  age,  sex,  and  handicap,  is  the  law  of  this  State.   The 
Department  of  Law  and  Public  Safety  is  committed  to  ensuring  equal  employment 
opportunity  for  all  employees  and  applicants  for  employment.   This  policy  applies 
to  all  levels  of  employment  within  this  Department.   Equal  Employment  Opportunity 
includes,  but  is  not  limited  to,  the  areas  of  recruitment,  selection,  hiring, 
training,  promotion,  transfer,  layoff,  return  from  layoff,  compensation  and 
fringe  benefits.   Also,  it  includes  policies,  procedures,  programs  for 
recruitment,  employment,  training,  promotion,  and  retention  of  minority  and 
handicap  persons  and  women. 

Employment  practices  shall  be  reviewed  routinely  to  ensure  that  all 
applicants  and  employees  are  receiving  fair  and  equal  consideration  for  job 
opportunities.   All  personnel  actions,  such  as  compensation  benefits,  transfers, 
promotions,  disciplinary  actions,  layoffs,  returns  from  layoffs,  training, 
education,  tuition  assistance,  social  and  recreational  programs  will  be 
administered  without  regard  to  race,  national  origin  or  ancestry,  color,  sex, 
marital  status,  religion,  age,  handicap,  political  affiliations,  or  other  non 
job-related  personal  criteria. 

Affirmative  Action  shall  be  taken  to  encourage  minorities,  women,  and  the 
disabled  to  apply  for  positions  within  the  Department  of  Law  and  Public  Safety. 
Good  faith  efforts  will  be  made  to  meet  employment  and  policy  goals  as  set  forth 
in  the  Department  of  Law  and  Public  Safety  Affirmative  Action  Plan. 

All  employees  in  the  Department  have  a  responsibility  to  maintain  high 
standards  of  honesty,  integrity,  and  impartiality  in  the  performance  of  the 
State's  official  business.   All  departmental  employees  must  comply  with  this 
policy.   Discrimination,  sexual  harassment  and  other  forms  of  employee  conduct 
which  violate  these  standards  will  not  be  condoned. 

This/Equal^mployment  Opportunity  and  Affirmative  Action  Policy  Statement 
will  be  (made,>^ailable  to  all  femployees. 


VALERIE  L.  HOLMAN 
Affirmative  Action  Officer 
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Chairman  Owens.  Thank  you. 

Mr.  Hampton. 

Mr.  Hampton.  Good  morning. 

First  of  all,  Mr.  Chairman,  I  would  like  to  thank  you  for  permit- 
ting the  National  Black  Police  Association  and  me  to  present  testi- 
mony this  morning. 

Let  me  start  by  saying  that  the  National  Black  Police  Association 
is  an  organization  of  African-American  police  men  and  women.  We 
represent  over  160  local  organizations  in  the  United  States.  We 
have  been  around  since  1972,  and  black  police  organizations  have 
existed  in  this  country  since  about  1945  or  1946,  some  of  the  oldest 
organizations  in  cities  like  Cleveland,  Chicago,  LA,  and  Pittsburgh. 
Basically,  we  formed  our  organizations  out  of  a  need  to  come  to- 
gether to  advocate  and  protect  ourselves,  or  speak  up  against  the 
issues  of  racism  and  discrimination. 

Not  only  do  I  happen  to  serve  as  the  director  of  the  National 
Black  Police  Association,  but  I  am — underline  "am" — a  22-year  vet- 
eran of  the  Metropolitan  Police  Department  here  in  Washington, 
DC. 

I  would  just  like  to  personally  commend  you  for  your  opening 
statement,  because  it's  not  only  a  black  and  white  or  brown,  yellow, 
or  green  issue;  it's  an  issue  about  a  mentality  that  exists  in  Ameri- 
ca's police  departments  that  has  been  around  for  an  awful  long 
time.  Consequently,  since  it  was,  in  the  very  beginning,  a  white 
male  dominated  organization,  that  mentality  today  still  permeates 
police  departments,  and  my  22-year  experience  has  shown  me  noth- 
ing different,  although  we  have  made  small  gains  and  successes 
across  the  years. 

Say,  for  example,  in  the  area  of  who  is  picked,  chosen,  selected 
sometimes  to  fill  these  positions.  I'm  not  so  sure  that  these  are  in- 
dividuals that  we  would  have  selected.  When  I  say  "we,"  I'm  talk- 
ing about  the  individuals  who  have  been  on  the  front  lines  strug- 
gling for  equity,  who  have  been  struggling  for  fairness  and  equality 
across  the  board. 

These  have  been  individuals  who  have  been  picked  and  chosen 
by  the  people  who  run  and  control  the  institution  and  who  are  fair- 
haired  individuals  in  the  institution  and  will  continue  to  perform 
and  perpetuate  the  values  of  that  institution,  as  it  exists  today, 
which  still  does  not  have  a  sense  of  protection  for  the  minorities 
in  the  institution. 

I  was  sitting  here  and  listening  to  the  two  colleagues  earlier — 
I'm  not  picking  on  them — but  it  was  just  sort  of — as  they  talked 
about  the  increasing  number  of  minorities.  When  you  look  at  the 
statistics  in  1992,  in  the  New  York  State  Police  Department,  they 
talk  about  17  percent,  that's  a  combination  of  all  of  the  minorities 
there,  but  African-Americans  only  make  up  about  10  percent  of  the 
New  York  State  Police  Department,  and  very  little  has  changed.  In 
New  Jersey,  African-Americans  make  up  2  percent  of  the  New  Jer- 
sey Police  Department. 

The  statistics  that  I'm  talking  about  are  in  the  NIJ,  National  In- 
stitute of  Justice,  statistics  that  are  connected  to  the  testimony 
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that  I  have  submitted  to  you,  that  lay  out  what  the  breakdown  is 
of  minorities,  nonwhites,  Hispanics,  and  blacks,  and  then  the  total 
number. 

But  in  a  State  like  New  York,  for  example,  or  New  Jersey,  when 
you  talk  about  the  minority  representation  in  the  State,  when  the 
population  of  the  police  department  is  still  86  percent  white  male 
and  only  7  percent  black  and  4  percent  Hispanic,  we're  not  talking 
about  a  substantial  number  of  minorities,  in  both  categories,  in  a 
State  that  has  a  larger  population  of  Hispanics  and  blacks. 

Consequently,  if  you  know  that  they  don't  have  those  people  in 
the  organization  that's  involved  in  the  policies,  then  the  policies 
that  emanate  from  the  agency  are  not  going  to  have  the  kind  of 
positive  impact  on  that  minority  portion  of  that  community. 

What  I  wanted  to  do  is  give  you  an  example  of  how  ravishing  the 
mentality  is.  This  is  not  just  something  that  happened — this  is 
across  the  country.  I  knew  a  young  man  once,  because  I  had  the 
privilege  of  working  in  our  school  system,  who  I  thought,  at  the 
time  of  selecting  a  career  for  his  life,  would  have  never  ever  chosen 
law  enforcement. 

And  that  wasn't  because  he  was  anti-police;  he  just  happened  to 
come  from  a  community  that  didn't  have  very  much  respect  for  the 
police,  and  simply  because,  in  a  lot  of  ways,  it  was  a  very  honest 
perception  about  what  had  happened  in  his  community.  He  hap- 
pened to  live  in  Clifton  Terrace  here  in  Washington,  DC. 

About  three  or  four  years  later  I  ran  into  him,  and  he  was  in  the 
training  academy.  He  had  spent  18  weeks  in  the  training  academy, 
and  one  of  the  things  that  happened  in  our  training  academy,  like 
most  training  academies,  when  you  get  down  close  to  the  time  to 
leave,  you  get  a  chance  to  work  on  the  streets  of  the  city. 

In  our  academy,  and  maybe  like  most  academies  also,  they  tell 
you  where  you  are  going  when  you  go  in.  So  this  young  man  was 
working  and  had  been  assigned  to  the  Second  District  in  our  city. 
The  Second  District  is  Georgetown.  If  you  look  at  the  population  of 
that  community,  it's  about  99.9  percent  white.  He  happened  to  be 
doing  his  OJT  in  Anacostia,  at  the  Seventh  District,  which  happens 
to  be  100  percent  African-American. 

So  if  you  had  been  a  police  officer  as  long  as  I  had  and  had  en- 
gaged him  in  conversation,  when  he  said  he  was  going  to  the  Sec- 
ond District,  I  knew  exactly  what  he  was  talking  about.  So  I  said, 
"What's  wrong  with  the  Second  District?  It's  part  of  the  Police  De- 
partment. It's  part  of  the  city."  He  said,  and  I  quote,  "I  want  to  be 
a  police  officer  where  the  police  tell  the  people  what  to  do,  not 
where  the  people  tell  the  police  what  to  do." 

See,  he  would  have  never  ever  said  that — and  I  underline,  he 
never  ever  would  have  said  that — the  day  before  he  walked  into  the 
training  academy  and  prior  to  those  18  or  20  weeks  he  spent  in  our 
training  academy  being  educated  and  trained  and  brainwashed  to 
be  a  police  officer.  So  he  thinks  that  the  best  way  we  develop  and 
carry  out  our  strategy  of  protecting  our  citizens  is  best  done  by  the 
police  telling  the  people  what  to  do,  rather  than  the  way  you  and 
I  know  that  the  police  gain  their  power  to  police  and  protect  our 
community  from  the  citizens  they  serve. 

So  that's  a  mentality  that's  taught.  It's  a  learned  behavior.  And 
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our  police  department  and  academy  is  no  different  than  any  police 
department  in  this  country.  That's  the  same  mentality  that  ema- 
nates from  those  places.  So,  after  20-some  years  of  being  in  the  Na- 
tional Black  Police  Association  and  struggling  all  over  the  country, 
and  being  involved  in  hundreds  of  lawsuits  and  consent  decrees, 
and  going  through  the  Reagan  era  when  they  turned  back  affirma- 
tive action  and  did  away  with  timetables  and  goals  when  we  were 
beginning  to  see  some  light,  if  there's  anything  that  I  can  say,  it's 
that  we  have  moved,  and  moved  into  some  areas. 

All  of  that  has  been  topical,  because  we  will  never  ever  deal  with 
the  problem  that  manifests  itself  in  our  communities,  that  ad- 
versely affects  our  people,  not  only  in  the  institution  of  policing, 
but  in  the  community  and  how  they  do  their  job,  unless  we  deal 
with  this  issue  of  what  is  being  taught,  the  culture  of  it,  and  the 
way  that  they  see  that  they  ought  to  carry  out  their  job. 

And  I'm  not  suggesting  that  policing  is  not  a  necessary  evil  in 
our  societies,  because  it  probably  is.  But  the  fact  of  the  matter  is 
that  we  know  it  can  be  done  better  and  should  be  done  better,  and 
we  should  have  something  to  say  about  that. 

Again,  and  as  I  close,  I  think  there  are  those  who  would  say  that 
African-Americans,  Latinos,  and  other  minorities  and  women  have 
come  an  awful  long  way  in  America's  police  departments,  but  we 
haven't  come  so  far  along  that  I  think  there  is  time  for  celebration. 

Again,  I  commend  you  for  bringing  this  issue  forward,  putting  it 
on  the  table,  and  talking  about  it,  because  you  could  probably  fill 
this  room  up  with  representatives  from  our  organizations  all  over 
this  country  who  have  been  calling  your  office  and  other  Members 
of  Congress,  talking  about  the  issues  of  racism  and  discrimination. 

Let  me  just  say,  we  have  a  chapter  here  on  Capitol  Hill,  and  they 
are  not  without  screaming  and  hollering,  because  those  same  rac- 
ism and  discrimination  issues  exist  in  the  Capitol  Hill  Police  De- 
partment, and  they  have  been  raising  those  same  issues  here. 

I  am  available  for  questions  and  would  be  more  than  glad  to  an- 
swer any  and  all  of  them. 

Just  let  me  say  this  in  closing:  It  was  really  odd  that  of  all  of 
the  times  that  we  are  called  on  to  testify  here,  last  week  I  got  a 
call  from  my  police  department,  and  they  wanted  to  know  whether 
or  not  I  was  coming  to  testify.  I  said,  "Yes."  So  they  said,  "Well, 
you  know,  you  don't  represent  the  police  department."  I  said,  "Is 
that  a  surprise  to  you  or  me?  Because  it's  definitely  not  a  surprise 
to  me.  You're  right.  I  don't  represent  our  police  department." 

But  I  do  represent  our  police  department,  and  that's  why  they 
don't  get  it.  Because  regardless  of  where  I  am  and  what  I  do,  I'm 
a  Metropolitan  Police  Department  officer.  And,  yes,  I  don't  rep- 
resent it  officially,  but  I  represent  it.  So  our  police  departments 
ought  to  look  like  the  communities  we  serve,  and  in  a  genuine  way, 
not  a  topical,  window-dressing  fashion  that  we  have  seen  for  the 
years  that  we  have  been  around  now,  but  a  sincere  fashion  that  we 
honestly  are  out  there  doing  what  it  is  that  we  say  we're  doing,  and 
we  look  like  who  we  are,  and  the  services  are  designed  for  the  peo- 
ple that  we  serve. 

So,  yes,  I  represent  it.  But  it  sort  of  bothered  me  why  they  would 
want  to,  on  this  issue,  along  with  all  the  other  things  that  we  hap- 
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pen  to  come  up  and  talk  about  from  time  to  time,  be  concerned 
about  whether  or  not  I  represent  them.  I  think,  rightfully  so,  they 
should  be  concerned,  because  they  are  not  on  queue  either.  Yes, 
they  are  not  on  queue. 

So  thank  you  very  much. 

[The  prepared  statement  of  Ronald  E.  Hampton  follows:] 
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RONALD  E.  HAMPTON 

Good  morning  Mr.  Chairman  and  members  of  the  Committee.   I 
would  like  to  thank  you  for  permitting  the  National  Black  Police 
Association  (NBFA)  an  opportunity  to  provide  testimony  on  this 
important  issue. 

The  National  Black  Police  Association  is  an  advocacy 
organization  that  represents  160  local  African  American  chapters, 
across  the  United  States,  with  approximately  3  5,000  members.   The 
National  Black  Police  Association  is  geographically  divided  into 
five  regions.   Each  region  provides  six  representatives  that 
comprise  the  National  Board  of  Directors  that  govern  the 
organization.   The  NBPA's  office  is  located  in  Washington,  D.C. 

Additionally,  we  provide  a  number  of  workshops,  seminars  and 
training  sessions  on  a  variety  of  topics  and  issues  affecting 
African  American  police  officers  and  the  citizens  we  serve.   We 
also  conduct  an  Annual  Meeting  of  the  organization's  entire 
membership  for  the  purpose  of  education  and  training  on  relevant 
issues. 

In  1972,  thirteen  local  African  American  police 
organizations  formed  the  NBPA.   The  NBPA  was  formed  specifically 
to  improve  the  relationship  between  police  departments,  as 
institutions,  and  the  African  American  community;  to  evaluate  the 
effects  of  the  policies  and  programs  within  the  Criminal  Justice 
System  on  the  African  American  community;  to  act  as  a  mechanism 
to  recruit  minority  police  officers  on  a  national  scale;  and  to 
work  toward  police  reform  in  order  to  eliminate  police 
corruption,  brutality  and  racial  discrimination. 

African  American  police  officers,  finding  themselves  in  the 
minority  in  many  ways,  began  years  ago  to  form  their  own 
organizations  and  support  groups  for  the  purpose  of  expression 
and  protection  against  the  racist  practices  of  America's  police 
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departments.   These  racist  policies  and  practices  affected  the 
employees  as  well  as  the  African  American  community.   Although 
several  decades  have  past,  police  departments  were  and  continue 
to  be  one  of  the  most  racist  and  sexist  institutions  in  our 
society  today.   This  form  of  racism  has  effected  all  major 
aspects  of  police  employment,  recruitment,  selection,  criteria, 
hiring,  training,  assignments,  benefits,  promotions,  disciplinary 
action  and  discharge. 

In  1972,  African  Americans  made  up  approximately  less  than 
9%  of  America's  police  officers.   Today,  after  a  substantial 
increase  in  the  total  number  of  America's  police  officers,  the 
presence  of  African  Americans  in  our  nation's  police  departments 
has  only  increased  from  9%  to  13%.   (see  Attachment  A)   Also,  I 
have  included  in  my  testimony,  information  available  from  the  US 
Department  of  Justice's  Bureau  of  Justice  Statistics  in  reference 
to  the  racial  breakdown  of  individual  state  and  local  police 
agencies  with  100  or  more  officers.   I  think  you  will  be 
interested  in  seeing  the  large  disparity  in  the  number  of  African 
Americans,  as  well  as  males  versus  females,  in  our  nation's 
police  departments. 

In  several  ways,  the  progress  of  African  Americans  in  law 
enforcement  has  lead  to  a  much  more  visible  presence,  but  we  have 
not  managed  to  do  much  about  the  institutional  racism  that  still 
rules  the  culture  of  police  and  how  they  perform  their  jobs.   For 
example,  we  have  had  African  American  police  leaders  and 
executives  for  almost  two  decades.   As  a  result  of  that,  one 
could  conclude  that  African  American  leadership  in  the  police 
department  has  manifested  itself  in  a  number  of  ways  that  has 
reduced  or  totally  eliminated  problems  of  racism  in  employment 
practices.   The  reality  is  that  very  few  of  these  individuals 
have  had  an  effective  impact  on  the  problem. 

Personally,  I  do  not  think  that  many  police  executives  would 
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go  on  the  record  to  say,  "that  institutional  racism  has  effected 
members  of  my  department"  or  "institutional  racism  has  impacted 
decision  made  within  my  department."   But  the  racist  practices 
remain.   The  overall  internal  climate  of  police  work  remains 
unchanged. 

Chairman  Owens,  this  is  not  an  attempt  to  say  we  have  not 
benefitted  from  the  limited  progress  of  African  Americans  in  law 
enforcement  as  well  as  other  areas  of  the  Criminal  Justice 
System.   However,  there  are  increasing  questions  and  concerns 
being  raised  about  our  nation's  police  agencies.   These  questions 
and  concerns  range  from  the  employment  practices  to  the  policies 
and  practices  that  continue  to  lead  to  constant  abuses  in  our 
communities. 

In  closing,  let  me  thank  you  and  the  Committee  members  again 
for  responding  to  the  many  requests  from  African  American 
officers  and  organizations  concerning  this  very  important  matter. 
This  is  extremely  critical  during  a  time  when  African  Americans, 
in  large  part,  are  being  denied  the  opportunity  to  serve  the 
communities  where  they  are  needed  most. 
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NBPA/LOCAL  AFRICAN  AMERICAN  ORGANIZATIONS 

INVOLVED  IN  LEGAL  ACTION  OVER  THE  PAST 

TWENTY  YEARS 


Pompano  Beach  P.D. 

Pompano  Beach,  FL 

Buffalo  Police  Department 
Buffalo,  NY 

Baltimore  Police  Department 
Baltimore,  MD 

Richmond  Police  Bureau 
Richmond,  VA 

Metro  Dade  County  P.D. 
Miami,  FL 

Miami  City  Police  Department 
Miami,  FL 

San  Francisco  P.D. 

San  Francisco,  CA 

Cleveland  Police  Department 
Cleveland,  OH 

Florida  Highway  Patrol 

Philadelphia  Police  Department 
Philadelphia,  PA 

New  York  State  Police 
New  York,  NY 

New  Orleans  Police  Department 
New  Orleans,  LA 

Las  Vegas  Police  Department 
Las  Vegas,  NV 

DC  Metropolitan  P.D. 
Washington,  DC 

Detroit  Police  Department 
Detroit,  MI 

Biirmingham  Police  Department 
Birmingham,  AL 


Toledo  Police  Department 
Toledo,  OH 

Dallas  Police  Department 
Dallas,  TX 

Houston  Police  Department 
Houston,  TX 

Bridgeport  Police  Department 
Bridgeport,  CT 

Louisville  Police  Department 
Louisville,  KY 

New  York  City  P.D. 
New  York,  NY 

Chicago  Police  Department 
Chicago,  XL 

Memphis  Police  Department 
Memphis,  TN 

Jacksonville  Sheriffs 
Department 

Jacksonville,  FL 

Rockville  Police  Department 
Rockville,  MD 

Newark  Police  Department 
Newark,  NJ 

South  Carolina  State  Police 
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Chairman  OwENS.  Thank  you. 

Lt.  Bou. 

Mr.  Bou.  Good  morning,  Congressman  Owens,  Mr.  Payne,  mem- 
bers of  the  committee. 

My  name  is  Rafael  Bou.  I  am  here  representing  the  Hispanic  Na- 
tional Law  Enforcement  Association;  I  am  the  2nd  vice  president. 
I  am  employed  by  the  Hudson  County  Sheriffs  Department  as  a 
lieutenant. 

I  would  like  to  first  commend  you  and  this  committee  for  realiz- 
ing the  importance  of  having  this  hearing  on  behalf  of  police  offi- 
cers. We  have  prepared  a  six-page  statement  outlining  the  discrimi- 
nation practices  against  Hispanics  in  the  criminal  justice  system, 
creating  a  working  relationship  with  the  Hispanic  community,  and 
possible  solutions  to  the  discriminatory  practices  being  used. 

I  realize  that  the  time  allocated  to  me  to  speak  here  is  not  suffi- 
cient to  read  the  entire  report,  so  I  will  give  you  a  summary  of  the 
report,  along  with  the  recommendations  that  can  change  some  of 
the  discriminatory  practices  being  utilized  in  today's  criminal  jus- 
tice system. 

First,  I  would  like  to  begin  by  giving  you  a  brief  background  of 
the  Hispanic  National  Law  Enforcement  Association.  The  Hispanic 
National  Law  Enforcement  Association,  HNLEA,  was  established 
in  1989.  It  is  an  association  of  professionals  involved  in  the  admin- 
istration of  justice  and  committed  to  the  recruitment  and  advance- 
ment of  Hispanics  in  the  criminal  justice  system. 

HNLEA  assists  in  sensitizing  law  enforcement  professionals  and 
government  agencies  as  to  the  areas  of  concern  in  the  Hispanic 
community.  HNLEA  serves  by  working  closely  with  youth  and 
other  community  groups  to  develop  a  strong  support  between  police 
officers  and  the  community.  HNLEA  develops  programs  designed  to 
foster  the  professional  advancement  of  its  members  and  to  enhance 
their  ability  to  deliver  the  highest  quality  of  law  enforcement  serv- 
ice possible. 

HNLEA  is  an  umbrella  organization  for  many  Hispanic  organiza- 
tions throughout  the  country.  HNLEA's  membership  also  consists 
of  personnel  from  local,  city.  State,  and  Federal  agencies  in  the 
United  States. 

The  criminal  justice  system  in  this  country  must  become  more 
accepting  of  diversity  and  reform.  They  must  be  more  supportive 
of  innovations  initiated  by  Hispanic  law  enforcement  professionals, 
their  organizations,  and  the  Hispanic  communities.  The  adminis- 
tration must  be  willing  to  provide  the  necessary  resources  to  re- 
cruit and  promote  more  Hispanics  and  to  create  innovative  pro- 
grams by  and  for  Hispanics.  Otherwise,  the  criminal  justice  system 
will  not  reflect  a  major  portion  of  the  population  it  serves. 

Hispanics  in  law  enforcement  are  oftentimes  expected  to  perform 
identically  or  better  than  their  non-Hispanic  coworkers.  Hispanic 
offiicers  are  expected  to  use  their  second  language  skills  and  are  ex- 
pected to  work  in  undercover  capacities  because  they  can  fit  into 
almost  any  environment.  Hispanic  officers  are  often  enticed  to  per- 
form these  functions  in  order  to  receive  promotional  opportunities. 
In  most  cases,  the  value  of  such  assignments  is  on  getting  the 
drugs,  as  opposed  to  securing  the  identity  and  life  of  the  under- 
cover officer. 
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An  undercover  officer's  input  should  always  be  considered,  and 
he  or  she  should  not  have  to  fear  reprisals  from  their  company  offi- 
cers or  supervisors  if  they  refuse  an  undercover  assignment,  as  is 
often  the  case.  This  situation  must  be  evaluated  so  that  Hispanics 
can  partake  of  other  opportunities  for  promotional  advancement. 

As  an  example,  in  the  State  of  New  York,  the  State  Police  has 
181  senior  investigators.  A  senior  investigator  is  a  supervisor  in 
the  Bureau  of  Criminal  Investigations  appointed  by  the  super- 
intendent. Out  of  the  total  number  of  senior  investigators,  nine  are 
black  and  two  are  Hispanic.  These  numbers  do  not  reflect  the  com- 
munities they  serve.  The  example  given  not  only  represents  the  in- 
equities of  affirmative  action  in  the  New  York  State  Police  but  dic- 
tates a  similar  problem  of  affirmative  action  occurring  in  many 
other  criminal  justice  agencies. 

The  present  methods  of  recruiting  Hispanics  in  the  criminal  jus- 
tice system  need  to  be  enhanced.  It  is  essential  to  both  continue 
and  expand  the  recruitment  process  for  Hispanics  in  an  effort  to 
ensure  that  the  ethnic  configuration  of  criminal  justice  profes- 
sionals more  accurately  reflects  the  composition  of  the  Hispanic 
community  and  the  ethnic  diversity  of  our  country. 

While  most  law  enforcement  personnel  are  familiar  with  the 
presence  of  Hispanics  in  our  society,  they  lack  a  cultural  sense  and 
often  do  not  take  cultural  diversities  into  account  when  working 
with  Hispanics  and  other  ethnic  communities.  For  instance,  while 
Hispanics  and  African-Americans  may  have  similarities,  culturally 
they  are  quite  distinct.  Hispanics  have  migration  patterns  which 
differ  between  each  group,  and  they  come  from  a  cultural  ambience 
that  is  more  Latin  American  than  North  American.  [Rodriguez, 
1986:26.] 

This  lack  of  cultural  sensitivity  leads  to  poor  service  provision, 
poor  discretion  in  authority,  and  negative  attitudinal  response  to 
problems  on  the  part  of  law  enforcement  officers.  Police  officers 
have  a  distinct  advantage  when  they  know  the  language,  the  cul- 
ture, and  when  they  understand  the  communities  to  which  they 
have  been  assigned. 

The  following  recommendations  need  to  be  implemented  to  im- 
prove the  relationship  between  the  criminal  justice  system  and  the 
Hispanic  community.  Moreover,  the  enactment  of  these  rec- 
ommendations will  be  in  keeping  with  the  mission  to  promote  eth- 
nic diversity  and  to  create  a  new  beginning  of  cooperation  and  com- 
munication. 

Recommendations:  One,  efforts  must  be  made  to  promote  more 
Hispanic  officers  from  within  the  ranks  and  Hispanic  civilians  to 
policymaking  positions.  Two,  appoint  more  Hispanic  judges  who 
understand  the  needs  of  the  Hispanic  community  and  can  reflect 
the  ethnic  diversity.  Three,  increase  recruitment  of  qualified  His- 
panic law  enforcement  officers  and  make  a  concerted  effort  to  have 
the  numbers  reflect  the  composition  of  the  Hispanic  population.  Ad- 
ditionally, there  should  be  more  Hispanic  law  enforcement  offiicers 
placed  in  Hispanic  communities. 

Hispanic  organizations  within  the  criminal  justice  system  should 
be  utilized  by  their  respective  departments  to  act  as  liaisons  and 
for  providing  suggestions  and  problems  relating  to  the  Hispanic 
community.  Grants  for  the  development  of  special  projects,  con- 
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ferences,  training,  and/or  workshops  relating  to  the  Hispanic  com- 
munity should  be  set  aside  for  qualified  Hispanic  organizations 
within  the  criminal  justice  system. 

Consideration  for  pay  increases  or  promotional  opportunities 
should  be  given  to  law  enforcement  officers  who  utilize  their  second 
language  skills  in  providing  services  to  the  community  or  during 
criminal  investigations;  for  example,  undercover  work.  The  inequi- 
ties and  problems  in  disciplinary  procedures  of  Hispanic  personnel 
within  the  criminal  justice  system  must  be  seriously  evaluated  and 
resolved.  Work  experience  should  be  considered  in  lieu  of  a  college 
degree  for  promotional  opportunities. 

The  deployment  of  undercover  Hispanic  officers  must  be  as- 
sessed. We  must  hold  accountable  all  criminal  justice  agencies  who 
have  been  shown  to  have  violated  the  EEOC  policies  regarding  dis- 
crimination against  Hispanics,  women,  and  other  minorities.  Those 
agencies  found  to  have  violated  the  EEOC  policies  should  have 
their  Federal  grants  frozen  until  such  time  as  they  adhere  to  the 
EEOC  policies. 

In  conclusion,  without  earnestly  addressing  the  problems  inher- 
ent in  all  of  the  aforementioned  areas,  such  as  enhancing  the  sen- 
sitivity, training,  or  assuring  that  Hispanics  are  promoted  into  pol- 
icymaking positions  and  represented  on  the  strategic  planning 
teams,  efforts  to  bridge  gaps  between  the  criminal  justice  system 
and  the  Hispanic  community  will  not  be  successful. 

Thank  you  very  much,  Mr.  Chairman. 

[The  prepared  statement  of  Rafael  Bou  follows:] 
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HISPANIC  NATIONAL  LAW  ENFORCEMENT  ASSOCIATION 

P.O.  BOX  08059 

CHICAGO,  ILLINOIS  60608-0059 

Z.   Background  Statement 

The. Hispanic  National  Law  Enforcement  Association  (HNLEA) ,  is  an 
association. of  professionals  involved  in  the  administration  of  justice 
an'd  committed  to  the  recruitment  and  advancement  of  Hispanics-  in  the 
criminal  justice  system.  HNLEA  assists  in  sensitizing  law  enforcement 
professionals  and  governmental  agencies  as  to  the  areas  of  concern  in 
the  Hispanic  community.  HNLEA  serves  by  working  closely  with  youth  and 
other  community  groups  to  develop  strong  support  between  police  officers 
and  the  community.  HNLEA  develops  programs  designed  to  foster  the 
professional  advancement  of  its  members  and  to  enhance  their  ability  to 
deliver  the  highest  quality  of  law  enforcement  service  possible. 

HNLEA  is  an  umbrella  organization  for  many  Hispanic  organizations 
throughout  the  country.  HNLEA 'S  membership  also  consist  of  personnel 
from  local/city,  state  and  federal  agencies  in  the  United  States. 

Since  the  Establishment  of  HNL£A  (1989)  ,  we  have  sponsored  5 
conferences  covering  topics  on  the  following; 

1-  Discrimination  practices  and  issues  relating  to  discrimination 
against  Hispanics. 

2-  Creating  a  working  relationship  between  law  enforcement  and  the 
Hispanic  community. 

3-  Recruitment  of  Hispanics  into  law  enforcement. 

4-  Education  of  political  leaders  as  to  areas  of  concern  of 
Hispanics  in  their  community. 

5-  Training  seminars  for  the  membership. 

6-  Leadership  development  training  seminars. 

ZI.  Problem  statement  ' 

Historically,  the  National  Criminal  Justice  System  has  undertaken 
many  initiatives  to  meet  demands  for  equity  in  their  hiring  practices. 
V?hile  these  efforts  are  commendable,  "they  are  not  sufficient." 
According  to  Shaw  (1987:37),  "organizational  renewal  requires  commitment 
to  it  by  top  management  if  it  is  to  be  successfully  prosecuted."  Thus, 
the  restructuring  of  the  organizational  environment  so  that  different 
approaches  become  the  norm  is  part  of  the  answer.  "The  other,  equally 
important  part  is  played  by  the  aware  and  insightful  commander  who  sees 
the  subtle  ways  in  which  his  organizations  fail  to  meet  the  needs  of 
[Hispanics],  either  as  clients,  staff  or  as  potential  recruits."  Bauza 
(1990;236),  points  out  that  "police  chiefs  [and  other  criminal  justice 
administrators]  have  responded  to  the  challenge  of  deteriorating  urban 
conditions"  or  the  needs  of  minorities  "by  upgrading  the  service  or  by 
taking  an  expansive  view  of  urban  responsibilities."  However,  few 
strides  have  been  made  in  terms  of  affirmative  action  issues,  even 
though  the  disparity  between  the  proportion  of  Hispanics  working  in  the 
criminal  justice  system,  especially  in  policy  making  positions,  and  the 
Hispanic  community  is  staggering. 
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As  an  example,  the  ■  f oniier  Mayor  of  the  City  of  New  York,  Mayor 
David  N.  Dinkins  pointed  out  that  he  was  not  satisfied  with  the  fact 
that  while  documented  Hispanics  make  up  24.35%  of  the  New  York  City 
population,  Hispanic  police  officers  represent  only  14.1%  of  uniformed 
me'mbers.  Notwithstanding  this  fact,  it  is  important  to  further 
acknowledge. that  the  percentage  of  Hispanic  professionals  in  other  areas 
of  the  United  States  Criminal  Justice  System  is  not  proportional  to  that 
of  the  Hispanic  community  (Census,  1990) . 

The  hierarchy  of  the  criminal  justice  system  must  be  more  accepting 
of  diversity  and  reform.  They  must  also  be  more  supportive  of 
innovations  initiated  by  Hispanic  law  enforcement  professionals  and  the 
Hispanic  community.  The  administration  must  be  willing  to  provide  the 
necessary  resources  to  recruit  and  promote  more  Hispanics  and  to  create 
innovative  programs  by  and  for  Hispanics.  Otherwise,  the  criminal 
justice  system  will  not  reflect  a  major  portion  of  the  population  that 
it  serves. 

A  survey  conducted  by  our  New  York  Chapter  (HNLEANY)  indicates  that 
Hispanics  within  the  many  New  York  City  law  enforcement  agencies  are 
dissatisfied  with  the  type  of  discipline  they  receive  as  compared  to 
those  of  the  non-Hispanic  culture.  The  survey  indicated  that  Hispanic 
officers  receive  harsher  penalties  as  compared  to  white  officers  when 
involved  in  incidents  where  disciplinary  action  is  warranted.  The  survey 
also  revealed  that  sexual  harassment  and  discrimination  is  prevalent 
within  New  York  City  law  enforcement  agencies.  This  must  be  corrected 
if  Hispanic  law  enforcement  officers  are  expected  to  promote  careers  in 
the  criminal  justice  field.  Furthermore,  there  is  great  concern  in  terms 
of  the  assignments  given  to  Hispanics  during  narcotic  investigations. 
Hispanics  are  usually  targeted  for  undercover  assignments  and  often 
enticed  to  perform  these  functions  in  order  to  receive  promotional 
opportunities.  In  most  cases,  the  value  of  such  assignments  is  on 
getting  the  drugs  as  opposed  to  securing  the  identity  and  life  of  the 
undercover  officer.  "Hispanic  cops  are  usually  deployed  and  utilized  in 
a  war  against  drugs  where  the  battlefields  are  too  often  the  alley  ways 
of  darkened  hallways  of  Hispanic  neighborhoods"  (Juan  Gonzalez,  1993). 
Oftentimes  these  undercover  officers  are  asked  to  do  these  assignments 
even  if  they  are  uncomfortable  with  the  job.  The  under-cover  officer  is 
frequently  coerced  or  threatened  to  the  extent  of  demotion  or  transfer. 
It  is  important  to  note  that  the  undercover  officers  position  is 
extremely  dangerous.  Thus,  an  officer  should  not  be  forced  to  do  this 
work.  An  undercover  officers'  input  should  always  be  considered  and 
he/she  should  not  have  to  fear  reprisals  from  their  company  officers  or 
supervisors  if  they  refuse  an  undercover  assignment.  This  situation  must 
be  evaluated  so  that  Hispanics  can  partake  of  other  opportunities  for 
promotional  advancement.  Additionally,  an  explicit  assessment  of 
undercover  work  would  insure  that  appropriate  protection  is  provided  for 
the  undercover  officers.  The  life  of  these  officers  like  all  other  law 
enforcement  officers  is  not  expendable. 
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III.  Empowerment  of  Hispanics 

A  primary  objective  of  HNLEA  is  to  increase  the  number  of  Hispanics 
recruited  and  promoted  to  administrative  positions  within  the  criminal 
justice  system.  In  addition,  part  of  HNLEA's  mission  is  to  correct  the 
inequities  and  damaging  images  of  Hispanic  law  enforcement  officers  as 
well  as  the  Hispanic  community.  The  Criminal  Justice  System  needs  to 
assure  that  their  planning  committees  and  policy  making  bodies  have 
appropriate  representation  or  feedback  from  groups  which  comprise 
representation  from  the  Hispanic  population  i.e.,  Puerto  Ricans, 
Dominicans,  Cubans  etc. 

zv.  Recruitment  Strategies 

The  present  recruitment  methods  for  Hispanics  in  the  Criminal 
Justice  System  need  to  be  enhanced.  It  is  essential  to  both  continue  and 
expand  the  recruitment  process  for  Hispanics  in  an  effort  to  insure 
that  the  ethnic  configuration  of  criminal  justice  professionals  more 
accurately  reflects  the  composition  of  the  Hispanic  community  and  the 
ethnic  diversity  of  our  country. 

V.    Otilization  of  Hispanic  Societies 

The  various  Hispanic  organizations  within  the  criminal  justice 
system  can  serve  as  a  catalyst  to  enhance  the  relationship  between  the 
criminal  justice  system  and  the  Hispanic  community.  These  organizations 
offer  a  variety  of  resources  which  can  be  utilized  to  sensitize  non- 
Hispanics  to  the  plight  of  the  Hispanic  community.  In  addition,  they  can 
serve  to  enlighten  non-Hispanics  about  the  diversity  within  the  Hispanic 
culture.  They  can  also  assess  and  present  viable  solutions  to  problems 
and  conflicts  which  may  arise  between  the  system  and  the  Hispanic 
community. 


VI.   Sensitivity  Training 

While  most  law  enforcement  personnel  are  familiar  with  the  presence 
of  Hispanics  in  our  society,  they  lack  a  "cultural  sense"  and  often  do 
not  take  cultural  diversities  into  account  when  working  with  Hispanics 
or  other  ethnic  communities.  For  instance,  while  Hispanics  and  African- 
Americans  may  have  similarities,  culturally  they  are  quite  distinct. 
Hispanics  have  migration  patterns  which  differ  between  each  group  and 
they  come  from  a  cultural  ambience  that  is  more  Latin  American  than 
North  American  (Rodriguez,  1989:26).  This  Lack  of  "cultural  sense"  leads 
to  poor  service  provision,  poor  discretion  in  authority  and  negative 
attitudinal  response  to  problems  on  the  part  of  law  enforcement 
officers.  Police  officers  have  a  distinct  advantage  when  they  know  the 
language,  the  culture,  and  when  they  understand  the  communities  to  which 
they  have  been  assigned." 
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VII.  Conclusion 

Without  earnestly  addressing  the  problems  inherent  in  all  of  the 
aforementioned  areas  such  as  enhancing  the  sensitivity  training  or 
assuring  that  Hispanics  are  promoted  into  policy  making  positions  and 
represented  on  strategic  planning  teams,  efforts  to  bridge  gaps-  between 
the  criminal  justice  system  and  the  Hispanic  community  will  not  be 
successful. 

The  following  recommendations  need  to  be  implemented  to  improve 
the  relationship  between  the  Criminal  Justice  System  and  the  Hispanic 
community.  Moreover,  the  enactment  of  these  recommendations  would  be  in 
keeping  with  the  mission  to  promote  ethnic  diversity  and  "to  create  a 
new  beginning  of  cooperation  and  communication. 


59 


VIII.  RecoBBendations 

1.  Efforts  must  be  made  to  promote  more  Hispanic  officers  from  within 
the  ranks  and  Hispanic  civilians  to  policy  making  positions. 

2 .  Appoint  more  Hispanic  Judges  who  understand  the  needs  of  the  Hispanic 
community  and  can  reflect  the  ethnic  diversity. 

3.  Increase  recruitment  of  qualified  Hispanic  law  enforcement  officers 
and  make  a  concerted  effort  to  have  the  numbers  reflect  the  composition 
of  the  Hispanic  population.  Additionally,  there  should  be  more  Hispanic 
law  enforcement  officers  placed  in  Hispanic  communities. 

4.  Hispanic  organizations  within  the  criminal  justice  system  should  be 
utilized  by  their  respective  departments  to  act  as  liaisons  and  for 
providing  suggestions  on  programs  relating  to  the  Hispanic  community. 

5.  Grants  for  the  development  of  special  projects,  conferences,  training 
and/or  workshops  relating  to  the  Hispanic  community  should  be  set  aside 
for  qualified  Hispanic  organizations  within  the  criminal  justice  system. 

6.  Consideration  for  pay  increases  or  promotional  opportunities  should 
be  given  to  law  enforcement  officers  who  utilize  their  second  language 
skills  in  providing  services  to  the  community  or  during  criminal 
investigations  i.e.,  undercover  work. 

7.  The  inequities  and  problems  in  disciplinary  procedures  of  Hispanic 
personnel  within  the  Criminal  Justice  System  must  be  seriously  evaluated 
and  resolved. 

8.  Work  experience  should  be  considered  in  lieu  of  a  college  degree  for 
promotional  opportunities. 

9.  The  deployment  of  undercover  Hispanic  officers  must  be  assessed. 

10.  We  must  hold  accountable  all  criminal  justice  agencies  who  have 
shown  to  have  violated  the  EEOC  policies  regarding  discrimination 
against  Hispanics,  women  and  other  minorities.  Those  agencies  found  to 
have  violated  the  EEOC  policies  should  have  their  Federal  Grants  frozen 
until  such  time  as  they  adhere  to  the  EEOC  policies.' 


RAFAEL  BOU 

2ND  VICE  PRESIDENT 

HNLEA 

3  66  FIFTH  STREET 

JERSEY  CITY,  N.J.  07302 
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Chairman  OwENS.  Thank  you  very  much. 

I  want  to  thank  all  of  you.  I  hope  you  can  be  patient  for  a  little 
while  longer,  because  we  are  going  to  have  to  recess  for  15  min- 
utes. 

Before  we  recess,  I  do  want  you  to  know  that,  when  we  return, 
I  will  spend  the  first  few  minutes  clarifying  our  statistics,  just  to 
make  sure  that,  on  the  record,  we  are  all  talking  about  the  same 
items.  We  shifted  in  our  testimony  from  minority  members,  to  Afri- 
can-American, to  Hispanic,  to  protected  class  members,  to  women. 
Sometimes  we  were  lumping  them  all  together,  and  sometimes 
they  were  separate.  So  we  want  to  clarify  that  when  we  come  back. 

Also,  I  sent  to  some  of  you  questions  that  I  thought  were  very 
important,  some  of  which  were  not  answered.  I  would  like  for  you 
to  answer  them  now  or  give  us  answers  in  writing  later.  Two  ques- 
tions I  am  going  to  raise,  particularly  to  the  two  superintendents 
and  their  representatives,  when  I  come  back  are:  What  are  the 
present  racial,  ethnic,  and  gender  percentages  of  the  inmates  of  the 
correctional  facilities  related  to  your  jurisdiction?  In  other  words, 
what  are  the  numbers  in  terms  of  race,  ethnic,  and  gender  percent- 
ages in  the  New  York  State  prisons  and  the  New  Jersey  prisons? 

All  of  you  can  engage  in  the  answer  to  the  second  question:  Do 
you  think  that  the  efficiency  of  a  law  enforcement  agency  would  be 
enhanced  if  there  was  a  greater  correlation  between  the  racial,  eth- 
nic, and  gender  composition  of  the  personnel  of  the  law  enforce- 
ment agency  and  the  composition  of  the  perpetrators  in  that  par- 
ticular jurisdiction? 

We  will  recess  for  15  minutes. 

[Recess.] 

Chairman  OwENS.  First,  we  would  just  like  to  clarify  for  the 
record  what  we  are  saying  with  our  statistics.  I  think,  Mr.  Hulihan, 
you  said,  at  one  point,  18  percent  of  your  officers  are  members  of 
the  protected  class.  Before  that  you  had  been  using  the  word  "mi- 
nority," and  then  I  think  you  used  the  words  "Hispanic"  and 
"black,"  too.  Does  the  18  percent  of  the  officers  are  a  protected  class 
include  women  and  minorities? 

Mr.  Hulihan.  No,  sir.  If  I  said  that,  sir,  I  misspoke.  To  be  abso- 
lutely clear,  African-American  male  is  10.59  percent. 

Chairman  Owens.  For  New  York? 

Mr.  Hulihan.  Yes,  sir. 

Chairman  Owens.  Ten  point  five? 

Mr.  Hulihan.  Ten  point  five  nine. 

Chairman  Owens.  Yes. 

Mr.  Hulihan.  Hispanic  male,  6.83  percent;  female,  that's  all  fe- 
male, is  8.23  percent. 

Chairman  Owens.  Eight  point  two?  , 

Mr.  Hulihan.  Yes,  sir.  \ 

Chairman  Owens.  Maj.  Williams,  what  would  be  your  statistics 
for  those  three  groups? 

Mr.  WiLLL^MS.  Okay,  sir.  For  the  black  males,  it's  8.4  percent 
total  for  the  division;  Hispanic  males  is  4.7  percent,  sir.  Asian 
males,  .9  percent,  sir;  American  Indian  males,  .8  percent,  sir;  for 
females:  white  females,  2.3  percent;  black  females,  .1  percent. 

Chairman  OwENS.  Point  one  you  say? 
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Mr.  Williams.  Point  one  percent;  yes,  sir.  For  a  total  of  2.4  per- 
cent of  the  total  force. 

Chairman  Owens.  For  females? 

Mr.  Williams.  For  females;  yes,  sir. 

Chairman  Owens.  You  also  are  continuing  to  focus  on  the  popu- 
lation and  the  workforce  as  a  good  barometer  of  how  well  inte- 
grated your  forces  are.  What  is  the  black  male  population  of  New 
York,  the  workforce  population? 

Mr.  HULIHAN.  I  don't  know. 

Chairman  Owens.  You  used  the  term  "workforce." 

Mr.  HULIHAN.  Yes,  sir,  but  I  don't  know  what  it  is  today. 

Chairman  Owens.  Your  consent  decree  was  abandoned  on  the 
basis  of  the  fact  that  you  had  reached  a  point  where  the  number 
of  minority  police  was  as  great  as  the  minority  percentage  of  popu- 
lation; is  that  correct? 

Mr.  HULIHAN.  Yes,  sir,  we  were  within  1  percent  of  the  black 
male  goal,  and  we  had  exceeded  it. 

Chairman  Owens.  At  that  time? 

Mr.  HULIHAN.  Yes. 

Chairman  Owens.  That  was  1988? 

Mr.  HULIHAN.  Yes,  sir. 

Chairman  Owens.  So  what  is  the  situation  now? 

Mr.  Hulihan.  The  workforce? 

Chairman  Owens.  With  respect  to  the  workforce  versus  the  per- 
centage you  have  in  New  York. 

Mr.  Hulihan.  I  don't  know  the  exact  workforce  numbers  for 
1994,  sir. 

Chairman  Owens.  They  were  important  in  1988  when  you  were 
abandoning  the  consent  decree,  why  are  they  not  important  now? 

Mr.  Hulihan.  I  didn't  say  they  were  not  important,  sir;  I  said  I 
didn't  know  them. 

Chairman  OwENS.  Would  your  affirmative  action  officer  know? 

Mr.  Hulihan.  I  don't  know. 

Mr.  Cook.  Yes,  sir,  about  14  percent. 

Chairman  Owens.  So  the  black  male  population  of  the  workforce 
is  14  percent  now. 

Mr.  Cook.  Our  hiring  goals  were  based  on  the  1970  census. 

Chairman  Owens.  Nineteen  seventy  census.  We're  a  little  late, 
aren't  we? 

Mr.  Cook.  No.  I'm  saying  this  is  what 

Chairman  Owens.  In  1990,  we  had  a  census. 

Mr.  Cook.  The  Federal  court  decree  that  was  issued  stated 
[speaker  not  at  microphone]  hiring  goals  were  based  on  the  1970 
census. 

Chairman  Owens.  So  it  appears  that  the  New  York  State  Police 
have  not  made  an  effort  to  keep  with  the  standard  that  was  set 
sort  of  by  the  Justice  Department  under  Reagan,  at  that  time.  And 
you  accepted  that  standard.  We  won't  question  that.  But  you  have 
not  even  stayed  with  the  same  standard  over  the  years.  You  have 
not  maintained  14  percent  with  respect  to  black  males  on  the  po- 
lice. 

Mr.  Cook.  That  was  based  on  the  1980  census. 

Chairman  Owens.  Well,  we  have  had  a  1990  census.  Still,  we  are 
behind,  we  agree.  Is  your  14  percent  based  on  1980  or  1990? 
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Mr.  Cook.  Nineteen  eighty. 

Chairman  Owens.  There's  probably  a  greater  percentage  of  black 
males  in  New  York  now.  But  10.5  versus  14  percent.  So  by  your 
own  standards  you  have  not  kept  pace.  In  New  Jersey,  what  is  the 
situation,  Maj.  Williams? 

Mr.  Williams.  Okay,  sir.  These  are  the  latest  statistics  we  have, 
as  of  May  of  1993,  okay,  sir. 

Chairman  Owens.  For  workforce? 

Mr.  WiLLLAMS.  Excuse  me,  sir? 

Chairman  OwENS.  Blacks  in  the  workforce? 

Mr.  Williams.  Right.  5.6  percent,  sir. 

Chairman  Owens.  Males  are  5.6  percent? 

Mr.  Williams.  Yes,  sir,  male,  black,  non-Hispanic. 

Chairman  Owens.  Yes. 

Mr.  Willl^MS.  Hispanic,  5.1  percent,  sir. 

Chairman  Owens.  Yes. 

Mr.  WiLLLVMS.  Asian-Americans,  1.9  percent,  sir.  And  the  Amer- 
ican Indians,  .1  percent,  sir. 

Chairman  OwENS.  All  right.  So  somebody  somewhere  established 
the  standard  that  a  percentage  of  the  workforce  was  a  good  barom- 
eter. As  you  can  see,  I'm  going  to  question  that,  but  before  I  do, 
let  me  throw  you  a  bombshell  and  ask,  what  percentage  of  female 
are  in  the  workforce? 

Mr.  HULIHAN.  I  don't  know  the  answer  to  that,  sir. 

Chairman  Owens.  Would  your  affirmative  action  officer  know? 

Mr.  Mattos.  Probably  more  than  50  percent. 

Chairman  OwENS.  So  the  workforce  for  females  is  51  percent. 

In  New  Jersey,  approximately? 

Mr.  Williams.  All  right,  sir.  Again,  as  of  5/93,  black  females, 
non-Hispanic,  6.2  percent.  Hispanic  females,  3.9  percent. 

Chairman  OwENS.  In  the  workforce  of  New  Jersey? 

Mr.  WlLLL^MS.  Yes,  sir. 

Chairman  Owens.  Okay. 

Mr.  Williams.  Asian-Americans,  1.5  percent.  American  Indians, 
.1  percent.  For  a  total  of  11.8  percent  in  the  workforce.  And  the 
total  of  the  minority  males  in  the  workforce  was  12.7  percent. 

Chairman  OwENS.  That's  a  combination  of  Hispanics  and  blacks? 

Mr.  WiLLL\MS.  That's  a  combination  of  black,  Hispanic,  Asian, 
and  American  Indian,  sir. 

Chairman  Owens.  Well,  it's  beyond  you,  and  I'm  really  not  di- 
recting the  criticism  at  you,  but  somebody  somewhere  established 
a  percentage  of  the  workforce  as  a  good  barometer,  and  I  question 
that  percentage.  I  would  like  the  record  to  show  that,  if  you  fol- 
lowed through  logically  on  that  percentage,  then  you  would  strive 
to  get  51  percent  of  the  females. 

They  make  up  close  to  50  percent  of  the  population,  yet  we  don't 
use  that  barometer  when  it  comes  to  hiring  females.  When  it  comes 
to  sex  discrimination,  that  barometer  is  not  used.  So  it's  kind  of  ar- 
bitrary to  have  a  barometer  based  on  the  percentage  of  the  popu- 
lation. It  seems  to  me  that  something  else  needs  to  be  introduced 
into  the  formula  and  some  other  barometer  should  be  used. 

That  leads  to  my  second  set  of  questions  which  I  posed  to  you 
before  the  recess.  What  is  the  racial  mix,  for  example,  in  the  State 
prisons  of  New  York? 
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Mr.  HULIHAN.  I  don't  know,  sir. 

Chairman  OwENS.  Does  your  afFirmative  action  officer  know?  Do 
you  have  any  idea  what  the  percentage  of  blacks  in  New  York  pris- 
ons is? 

Mr.  HULIHAN.  I'm  sure  it's  a  high  percentage,  sir. 

Chairman  Owens.  Fifty  percent? 

Mr.  HULIHAN.  I  wouldn't  want  to  say  a  number,  because- 


Chairman  Owens.  Combination  of  Hispanic  and  black,  is  it  80 
percent? 

Mr.  HULIHAN.  I  don't  know,  sir.  It's  high. 

Chairman  OwENS.  Can  you  provide  us  with  that  figure  from  your 
records? 

Mr.  HULIHAN.  I  can  get  it. 

Chairman  OwENS.  Of  the  perpetrators  your  troopers  arrest,  do 
you  have  any  idea  what  percentage  are  black,  Hispanic,  or  minor- 
ity? 

Mr.  HULIHAN.  No,  sir. 

Chairman  Owens.  No  idea? 

Mr.  HuLiHAN.  No,  sir. 

Chairman  OwENS.  No  records  are  kept? 

Mr.  HULIHAN.  Racially  or  ethnically? 

Chairman  Owens.  Yes. 

Mr.  HULIHAN.  No,  sir. 

Chairman  Owens.  On  perpetrators. 

Mr.  Hulihan.  It  would  take  a  hand  search  to  establish  that. 

Chairman  OwENS.  You  don't  keep  records  according  to  race  or 
ethnic  group  with  respect  to  perpetrators  being  arrested? 

Mr.  Hulihan.  No,  sir. 

Chairman  Owens.  But  the  State  prisons  do  keep  records,  I  know. 
There  are  figures  available. 

Mr.  Hulihan.  Yes,  sir. 

Chairman  Owens.  What  about  New  Jersey,  Maj.  Williams? 

Mr.  WlLLL^MS.  Also,  sir,  I  will  provide  that  information.  I  was 
not  prepared  to  provide  that  information  to  you.  I  will  check  with 
the  Department  of  Corrections,  and  we  will  forward  that  informa- 
tion to  you,  sir,  as  soon  as  we  possibly  can. 

Chairman  Owens.  Yes.  We  would  appreciate  it  your  forwarding 
a  written  answer  within  the  next  10  days. 

Mr.  Williams.  We  will,  sir. 

Chairman  Owens.  Mr.  Hampton,  Mr.  Bou,  do  you  think  that  the 
efficiency  of  the  agency  would  be  enhanced  if  there  were  a  greater 
correlation  between  the  people  who  are  running  the  agency — offi- 
cers and  police,  people  in  the  law  enforcement  apparatus — and  the 
people  who  are  the  perpetrators  and  end  up  being  in  prison? 

Mr.  Hampton.  Oh,  yes,  sir.  I  think  that  there  should  be. 

Chairman  Owens.  Would  they  be  more  efficient?  We're  talking 
about  functioning  effectively.  We're  not  talking  about  arbitrary 
standards  set  by  the  larger  society  or  by  people  who  want  to  reach 
certain  goals  and  timetables.  We're  talking  about  efficiency  of  the 
law  enforcement  operation. 

Mr.  Hampton.  I  would  think  so. 

Let  me  propose  a  premise  that,  if  we  have  an  African-American 
community  and  a  Hispanic  community  next  door  and  a  white  com- 
munity, and  we  had  officers  in  the  percentage  based  on  the  num- 
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bers  that  we  arrest,  officers,  not  working  under  the  present  tradi- 
tional system  of  brainwashing  them  on  how  America's  police  de- 
partments perform  its  duties,  that  we  would  have  individual  offi- 
cers working  in  communities  who  would  also  be  sensitive — not  just 
in  a  topical  sense,  but  sensitive  to  the  issues,  because  that  would 
be  paramount  in  terms  of  how  we  do  our  job. 

Clearly,  it's  better  to  stop  people  from  committing  crimes  than  to 
respond  to  them  after  the  fact.  Pretty  much  we  know  that  in  this 
country,  there  are  over  a  million  and  a  half  people  in  prison,  of 
which  nearly  50  percent  are  African-Americans  and  probably  more 
than  50  percent  when  you  add  in  the  Hispanic  number. 

And  our  strategy  is  based  on  numbers.  Now  that's  the  number 
of  people  in  prison,  and  we  know  only  2  percent  of  the  people  who 
get  arrested  really  get  incarcerated,  so  that  means  we  really  arrest 
nearly  12  million  people. 

I  know,  as  a  police  officer,  we  do  know  what  color  people  are 
when  we  arrest  them,  because  the  description  [sic]  generally  al- 
ways has  a  description  in  it.  I  remember  our  organization  dealing 
with  a  situation  like  that.  So  I  would  think  that  the  color  of  a  per- 
son does  make  a  difference  a  lot  of  times,  because  we  tend  to  think 
black  males  between  the  age  of  16  and  24  commit  all  the  crimes 
in  the  country. 

But  I  think,  yes,  if  we  were  to  use  as  a  premise  the  number  of 
minorities  in  the  workforce  in  policing  that  would  be  relative  to 
what  we  end  up  having  as  clients,  I  think  we  could  substantially 
reduce  that,  based  on  how  we  went  about  doing  our  job  and  work- 
ing in  those  communities. 

Chairman  Owens.  Even  if  you  didn't  have  the  exact  numbers, 
there  should  be  some  recognition  of  that  fact,  and  we  should  move 
in  that  direction.  It  seems  to  me  it  should  be  a  factor  in  determin- 
ing whether  or  not  law  enforcement  agencies  are  effectively  inte- 
grated and  the  integration  has  some  impact  other  than  just  meet- 
ing some  goals  that  are  set  by  the  larger  society. 

Mr.  Bou,  you  mentioned  something  about  Hispanics  being 
pressed  to  become  undercover  agents  too  often.  Did  I  hear  you  cor- 
rectly? Can  you  elaborate  on  that?  What  we're  saying  is  that  people 
who  look  more  like  the  perpetrators  ought  to  be  able  to  do  a  better 
job  in  maintaining  the  laws,  so  the  use  of  undercover  agents  of  the 
same  ethnic  group  or  race  would  seem  to  be  a  logical  procedure. 
But  what  point  were  you  making? 

Mr.  Bou.  It  is  a  logical  procedure,  and  per  my  experience  this  is 
mostly  the  case.  The  point  that  I  was  trying  to  make  is,  when  we 
go  for  advancement,  when  we  have  served  the  institution  that  we 
are  working  for,  and  we  have  served  them  well  for  three,  four,  five, 
six,  X  number  of  years,  then  it's  time  for  us  to  start  deriving  the 
fruits  of  promotions  and  benefits.  And  we  are  stagnant.  We  stay 
there  because  we  do  such  a  good  job  that  it's  very  hard  to  move 
us  into  other  areas,  and  there  we  remain.  It's  the  payment  for 
doing  a  good  job. 

Chairman  OwENS.  I  see.  So  it  supports  the  point  I'm  making.  If 
you  use  undercover  agents  who  are  similar  to  the  area  where 
crimes  are  being  committed,  it  is  effective,  so  they  use  that  as  an 
excuse  to  hold  you  there.  You  are  so  good  you  can't  be  promoted. 

Mr.  Bou.  Yes,  sir. 
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Chairman  OWENS.  That  brings  up  my  next  question. 

Mr.  Bou.  Excuse  me,  sir.  In  your  second  point,  as  far  as  the  rela- 
tionship between  the  community  we  serve  and  the  workforce,  I 
don't  have  exact  numbers,  but  in  the  sheriffs  department  bureau 
where  I  serve,  I  am  what  is  called  a  second  responder.  The  police- 
man on  the  street  makes  the  first  arrest.  We,  in  the  sheriffs  de- 
partment, get  the  warrants  from  the  court  once  those  perpetrators 
fail  to  respond  to  whatever  is  issued  by  the  courts. 

Personal  experience:  I  am  the  commander  of  the  warrant  squad, 
and  I  would  dare  say  that  95  percent  of  my  clientele  is  black  and 
Hispanic. 

Chairman  Owens.  In  what  area? 

Mr.  Bou.  In  the  area  of  perpetrators  being  arrested. 

Chairman  Owens.  I  mean,  what  geographical  area  do  you  serve? 
What  city,  what  State? 

Mr.  Bou.  I  serve  in  the  State  of  New  Jersey. 

Chairman  OwENS.  I  just  want  it  for  the  record. 

Mr.  Bou.  Sorry.  Yes. 

Chairman  Owens.  Ninety-five  percent  of  the  people  that  you 
serve  in  New  Jersey. 

Mr.  Bou.  In  the  Sheriffs  Department  of  Hudson  County,  yes. 

Chairman  Owens.  Okay.  I  wanted  that  on  the  record.  Go  ahead. 

Mr.  Bou.  It's  a  combination  of  blacks  and  Hispanics.  This  is  the 
clientele  that  we  serve  day  in  and  day  out. 

Chairman  OwENS.  They  are  not  that  percentage  of  the  popu- 
lation, however? 

Mr.  Bou.  No.  It's  very  disproportionate. 

Chairman  OwENS.  What  percentage  of  the  population? 

Mr.  Bou.  We  comprise,  I  would  say,  combined,  maybe  40  per- 
cent— I'm  sorry — no,  65  percent  of  the  population. 

Chairman  OwENS.  Thank  you.  The  next  question  is,  what  powers 
do  affirmative  action  officers  have,  in  terms  of  some  of  the  prob- 
lems that  have  been  raised?  Mr.  Bou  feels  that  people  who  do  a 
good  job  in  a  particular  place,  if  they  happen  to  be  minority,  are 
kept  there  with  the  excuse  that  they  are  doing  such  a  good  job. 
There  are  other  kinds  of  subjective  judgments  that  are  made  that 
we  have  had  complaints  about  in  our  previous  hearings.  What  is 
done?  What  do  affirmative  action  officers  do  to  avoid  the  injustices 
or  to  guarantee  that  they  don't  keep  happening  with  respect  to  pro- 
motions and  transfers  and  things  that  are  based  on  subjective  judg- 
ments? How  do  you  minimize  the  subjectivity?  Do  you  have  any 
ways  in  which  you  guarantee  that  there's  more  objectivity  and  fair- 
ness in  your  procedures  for  promotions  and  transfers  to  desirable 
locations,  et  cetera? 

Mr.  HuHhan. 

Mr.  HuLiHAN.  Yes,  sir.  I  think  I  should  answer  in  two  phases, 
because  transfers  are  one  thing  and  promotions  are  another.  Trans- 
fers are,  in  our  organization,  guided  by  contractual  agreements, 
primarily  based  on,  all  things  being  equal,  seniority.  Therefore, 
anyone  asking  for  a  transfer  into  or  out  of  a  particular  unit  or  sta- 
tion is  granted  that  transfer  based  on  seniority,  primarily. 

The  promotional  aspect,  again,  I  think  I  should  answer  in  two 
phases,  particularly  when  you're  talking  about  undercover  officers. 
Again,  in  our  organization,  we  often  employ  troopers,  the  lowest 
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rank  members,  in  undercover  capacities.  In  most  instances,  those 
individuals  who  serve  in  that  capacity  for  any  length  of  time  are 
promoted;  they  become  investigators. 

We  have  become  conscious  of  the  fact  that  minority  officers  were 
more  and  more  working  narcotics  and  weren't  represented  in  what 
we  call  station  detective  work  in  sufficient  numbers.  And  we  have 
moved  of  late  to  rectify  that.  We  have  transferred  a  number  of  offi- 
cers, particularly,  minority  males  out  of  narcotics  units  and  into 
regular  detective  duties,  bearing  in  mind,  some  people  who  work 
narcotics  want  to  work  narcotics;  they  would  rather  stay  there. 

Chairman  Owens.  Maj.  Williams,  do  you  want  to  comment? 

Mr.  Williams.  Sir,  with  your  permission,  I  would  like  my  affirm- 
ative action  officer,  Capt.  Juan  Mattos,  to  answer  that  question  for 
you.  May  I  do  that,  sir? 

Chairman  Owens.  Please.  Let  the  record  show  that  Mr.  Juan 
Mattos  is  now  speaking. 

Mr.  Mattos.  Mr.  Owens,  the  Affirmative  Action  Office 

Chairman  Owens.  Please  come  close  to  the  mike. 

Mr.  Mattos.  Mr.  Owens,  the  Affirmative  Action  Office  is  respon- 
sible for  monitoring  and  ensuring  the  division's  compliance  with  all 
of  these  personnel  transactions  that  you  have  been  referring  to: 
promotions,  transfers,  specialist  selection.  We  are  currently  meet- 
ing with  the  section  leaders  to  determine  exactly  how  these  proc- 
esses are  handled  in  their  respective  sections. 

Certainly,  most  recently,  members  who  have  filed  complaints 
with  the  EEOC  have  taken  the  opportunity  to  contact  our  office  to 
get  our  input  and  our  assistance  in  trying  to  resolve  some  of  their 
problems.  Currently,  four  of  those  members,  in  the  last  four 
months,  have  been  serviced  by  our  interaction  with  the  other  sec- 
tion leaders.  Maj.  Littles,  Maj.  Williams,  formerly  Col.  Dantino's  of- 
fice, and  Col.  Dominick  Trocchia  have  been  very  instrumental  in 
listening  directly  to  these  concerns. 

I  have  made  it  very  clear  to  all  our  members  that  the  lines  of 
communication  have  to  remain  open.  The  thing  that  we  stress  from 
the  beginning  is  that,  at  times,  when  there  is  some  misunderstand- 
ing or  there  appears  to  be  some  miscommunication,  that  by  virtue 
of  contacting  our  office,  we  can  set  the  record  straight,  or  we  have 
access  to  the  offices  or  the  section  leaders  of  those  particular  mem- 
bers' assignments  and  can  get  answers  and  resolve  problems  before 
they  get  to  this  level  that  we're  talking  about  here  today. 

Chairman  Owens.  How  long  have  you  been  affirmative  action  of- 
ficer, Mr.  Mattos? 

Mr.  Mattos.  I  assumed  that  position  in  1990,  sir. 

Chairman  Owens.  How  long  have  you  been  on  the  police  force? 

Mr.  Mattos.  Twenty  years,  sir. 

Chairman  Owens.  Do  you  think  your  promotion  procedures,  your 
evaluation  procedures  are  fair  and  objective? 

Mr.  Mattos.  Sir,  based  on  the  contractual  agreements  with  the 
State  Troopers  Fraternal  Association  and  the  noncommissioned  of- 
ficer which  represent  the  sergeants,  we  abide  by  the  contract  agree- 
ments, and  we  monitor  closely,  again,  through  our  offiice,  in  con- 
junction with  the  superintendent's  office,  in  trying  to  make  sure 
that  minority  members  and  females  are  represented  in  the  pro- 
motion system  and  also  the  transfer  system. 
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Chairman  OwENS.  When  a  person  comes  up  for  promotion,  is  it 
based  on  one  set  of  evaluations  or  several  sets  of  evaluations?  Are 
any  outside  people  brought  in  to  look  at  the  situation,  or  is  it  all 
an  in-house  determination? 

Mr.  Mattos.  They  are  in-house,  sir,  and  criteria  is  posted  on 
teletype  messages  for  each  vacancy  that  is  announced.  And  the  cri- 
teria is  usually  the  same,  and  the  members  are  evaluated  against 
that  criteria. 

Chairman  OwENS.  Who  are  they  evaluated  by? 

Mr.  Mattos.  By  their  supervisors,  sir. 

Chairman  Owens.  By  their  supervisors? 

Mr.  Mattos.  That's  correct. 

Chairman  OwENS.  And  only  their  supervisors? 

Mr.  Mattos.  That's  correct.  The  final  recommendation  or  the 
final  decision  is  made  by  the  superintendent,  based  on  the 
information 

Chairman  Owens.  Do  you  keep  statistical  records  of  the  perform- 
ance of  each  trooper?  Are  there  statistical  records  of  their  perform- 
ance? In  certain  categories — arrests  for  drunk  driving,  arrests  for 
narcotics,  or  whatever  you  use  to  evaluate  troopers-— do  you  keep 
statistical  records  for  each  trooper? 

Mr.  Mattos.  Members'  activities  are  recorded,  sir. 

Chairman  Owens.  They  are  recorded? 

Mr.  Mattos.  Yes,  sir. 

Chairman  Owens.  Are  any  comparative  analyses  ever  made  of 
those  records  at  the  time  of  promotion? 

Mr.  Mattos.  I  believe  that  the  performance  record  overall  is 
evaluated  based  on 

Chairman  OwENS.  Evaluated  for  individuals.  Do  you  compare 
them  with  each  other?  I  mean,  would  a  set  of  records  kept  be  com- 
pared so  you  can  know,  relative  to  each  other,  how  a  set  of  officers 
who  are  up  for  promotion,  are  performing? 

Mr.  Mattos.  Again,  it  is  up  to  the  individual  supervisor  to  rate 
their  troopers  based  on  the  set  of  criteria  that  are  established  in 
that  teletype  message  which  announces  that  vacancy,  performance 
being  one  of  those  categories,  sir. 

Chairman  OwENS.  So  it  is  the  supervisors,  the  people  who  have 
been  in  contact  with  them  on  an  ongoing  basis,  who  are  the  deter- 
miners of  whether  they  are  going  to  be  promoted? 

Mr.  Mattos.  Well,  those  recom.mendations  are  based  on  their 
recommendations,  and  then  it  is  filtered  through  the  system  all  the 
way  up  to  the  colonel's  position,  and  he  makes  the  final  determina- 
tion, once  they  are  ranked  in  order,  sir. 

Chairman  Owens.  Do  the  officers  have  access  to  you,  in  terms 
of  any  complaint  they  might  want  to  file? 

Mr.  Mattos.  Sir,  I  have  made  it  very  clear  that,  at  any  given 
time,  any  member  who  has  any  concern  about  a  personnel  trans- 
action or  the  way  they  have  been  treated,  or  feels  that  they  need 
to  discuss  any  matter  with  me,  I  have  an  open  door  policy,  as  evi- 
denced by  the  members  who  have  contacted  our  office  recently.  And 
I  have  stressed  to  them  now  and  in  the  past,  and  will  continue  to 
stress  this  in  the  future,  anytime  that  I  can  be  of  assistance,  I  will. 
I'm  not  afraid  to  make  that  commitment. 
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Chairman  OWENS.  Are  you  able  to  take  some  definitive  action 
without  passing  it  upstairs?  Can  you  take  any  kind  of  definitive  ac- 
tion? 

Mr.  Mattos.  Sir,  I  am  one  member  in  the  chain  of  command 
process,  but  I  am  not  against  going  to  a  section  leader  and  discuss- 
ing these  matters  personally  with  them  and  pursuing  it  up  to  the 
colonel's  position.  And  we  have  gotten  full  support  in  trying  to  re- 
solve some  of  these  matters  that  were  brought  to  our  attention 
within  the  last  few  months,  as  a  matter  of  fact. 

Chairman  Owens.  So  you  make  recommendations  to  whom? 

Mr.  Mattos.  I  make  recommendations  ultimately  to  the  colonel, 
sir,  the  superintendent  of  the  State  police. 

Chairman  Owens.  The  superintendent? 

Mr.  Mattos.  Yes,  sir. 

Chairman  OwENS.  You  report  directly  to  the  superintendent? 

Mr.  Mattos.  I  report  to  an  administration  section  supervisor.  I 
also  have  direct  access  to  the  superintendent's  office. 

Chairman  Owens.  I  see. 

Mr.  Mattos.  And  I  have  an  open  door  policy,  sir. 

Chairman  OwENS.  Do  you  have  special  units  in  the  New  Jersey 
police? 

Mr.  Mattos.  Yes,  sir,  we  do. 

Chairman  Owens.  What  kind  of  special  units  do  you  have? 

Mr.  Mattos.  We  are  involved  in  every  phase  of  police  work, 
ranging  from  narcotics  investigations,  organized  crime  investiga- 
tions. We  have  detectives  assigned  to 

Chairman  Owens.  Frogmen? 

Mr.  Mattos.  Excuse  me,  sir? 

Chairman  Owens.  Do  you  have  a  swimming — a  frogman  unit? 

Mr.  Mattos.  We  have,  yes,  a  teams  unit. 

Chairman  Owens.  Teams  unit? 

Mr.  Mattos.  Yes,  sir. 

Chairman  Owens.  SWAT  teams  unit? 

Mr.  Mattos.  Tactical  enforcement  unit;  yes,  sir. 

Chairman  Owens.  Do  you  have  an  air  division? 

Mr.  Mattos.  We  have  a  helicopter  division;  yes,  sir. 

Chairman  OwENS.  How  are  minorities  dispersed  throughout 
those  divisions? 

Mr.  Mattos.  I  don't  have  an  exact  breakdown  for  you,  sir. 

Chairman  Owens.  Have  you  taken  a  look  at  it? 

Mr.  Mattos.  Yes,  sir,  we  have.  Periodically,  we  monitor  the  sta- 
tus of  the  different 

Chairman  OwENS.  Is  an  effort  made  to  make  certain  that  those 
units  are  fully  integrated? 

Mr.  Mattos.  Sir,  when  vacancies  are  announced — and,  again, 
these  positions  are  filled  by  announcing  and  posting  a  teletype 
message  indicating  that  there's  an  opening  in  that  particular 
field — when  those  positions  are  announced,  we  monitor  the  process, 
in  terms  of  trying  to  determine  who  made  application  and  who  was 
selected,  and  then  monitoring  the  overall  outcome  that  way. 

Chairman  Owens.  Superintendent  Hulihan,  do  you  have  a  simi- 
lar procedure  for  your  special  units? 
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Mr.  HULIHAN.  Yes,  sir.  As  I  said  in  my  statement,  every  assign- 
ment, every  promotion,  every  detail  is  reviewed  to  ensure  that  it 
is  in  compliance  with  our  affirmative  action  policy. 

The  superintendent's  confidential  assistant,  who  is  an  African- 
American  male  of  the  rank  of  lieutenant  colonel,  is  involved  in 
every  process  whereby  we're  selecting  or  promoting  individuals,  as 
is  the  affirmative  action  officer.  They  have  input,  and  they  have, 
both  of  them,  probably  the  only  people  in  the  organization,  an  abso- 
lutely open  door  policy  with  the  superintendent.  They  walk  in  at 
will. 

Chairman  Owens.  For  the  special  units,  who  makes  the  decision 
as  to  who  will  be  assigned  to  special  units?  Do  you  have  a  frogman 
unit? 

Mr.  HULIHAN.  Yes,  sir. 

Chairman  Owens.  Who  would  make  the  decision  as  to  who  goes 
there?  Is  there  a  procedure  that  everybody  follows  who  wants  to  go 
in  there? 

Mr.  HULIHAN.  Yes,  sir.  There's  an  application  process  and  a  test- 
ing process,  then  an  assignment. 

Chairman  Owens.  Are  there  written  requirements  for  that  posi- 
tion? 

Mr.  HULIHAN.  Yes,  sir.  They  are  posted,  as  in  New  Jersey.  We 
will  say,  here's  what  you  have  to  be  able  to  do  te-^  this. 

Chairman  Owens.  There  are  written  requirements  that  you  meet 
first  before  you  go  into  testing? 

Mr.  HULIHAN.  Yes. 

Chairman  Owens.  For  the  nonwritten  requirements,  is  there  an 
objective  assessment  made  by  several  people,  or  is  it  just  the  com- 
mander of  the  unit  who  makes  the  assessment? 

Mr.  HuLiHAN.  No,  sir.  Those — the  recommendations  will  gen- 
erally come  from  the  local  level,  troops,  troop  commander.  They 
come  into  our  headquarters.  They  are  processed  through  our  field 
command  section,  which  is  headed  by  a  deputy  superintendent. 
And  prior  to  those  assignments  being  made,  they  have  to  be  signed 
off  by  the  superintendent.  And  that's  where  we  feel  we  are  able  to 
monitor  what  we're  doing  to  ensure  that  we  are 

Chairman  Owens.  So  somebody  other  than  the  captain  of  the 
frogman  unit  decides  who  will  come  in? 

Mr.  HULIHAN.  Yes,  sir. 

Chairman  Owens.  What  about  the  air  corps?  Are  there  written 
procedures  and  written  qualifications? 

Mr.  HULIHAN.  I'm  not  that  familiar  with  that. 

Chairman  Owens.  That's  a  special  unit? 

Mr.  HULIHAN.  There  is  some  licensing  requirement. 

Chairman  Owens.  Are  they  in  writing? 

Mr.  HULIHAN.  I  can't  answer  that,  sir.  I  don't  know. 

Chairman  Owens.  Could  you  supply  us  with — you  said  all  of 
them  have  qualifications  in  writing,  but  not  this  one? 

Mr.  HULIHAN.  No,  I  said — I  thought  you  were  addressing  the 
scuba  situation,  sir,  when  you  asked  the  question. 

Chairman  Owens.  All  special  units  should  have  something  in 
writing,  if  they're  going  to  deal  with  objective  promotions;  right? 
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Mr.  HULIHAN.  When  there  is  a  vacancy,  we  will  post  an  an- 
nouncement that  says  the  position  is  vacant,  those  who  wish  to 
apply  must  meet  the  following  criteria. 

Chairman  Owens.  So  that  happens  for  all  units;  right? 

Mr.  HULIHAN.  Generally  speaking. 

Chairman  Owens.  Including  the  air  corps  unit? 

Mr.  HULIHAN.  Yes,  sir. 

Chairman  Owens.  So  can  you  supply  us  with  a  written  sample 
of  a  posted  vacancy  for  the  air  corps  unit? 

Mr.  Hulihan.  I  will  try,  sir.  I  don't  know  when  the  last  vacancy 
was,  and  I  don't  know — we're  not  talking  about,  at  least  to  my 
knowledge,  a  memorandum  or  something  that  would  maybe  be 
filed.  We  might  only  be  talking  about  a  teletype  message. 

Chairman  Owens.  The  personnel  department  would  have  it  on 
file,  wouldn't  they?  They  keep  the  files? 

Mr.  Hulihan.  I  believe  so,  and  I  will  try  to  get  you  one.  I  just 
can't  absolutely  say 

Chairman  Owens.  You  will  supply  us  with  a  written  set  of  stand- 
ards for  all  of  your  special  units? 

Mr.  Hulihan.  Yes,  sir. 

Chairman  OwENS.  The  qualifications  are  posted,  which  means 
that  the  people  would  have  to  meet  those  written  requirements. 

Mr.  Hulihan.  Yes,  sir. 

Chairman  Owens.  Thank  you.  . 

Mr.  Payne. 

Mr.  Payne.  Thank  you  very  much,  Mr.  Chairman. 

I  just  want  to  say  to  Acting  Superintendent  Williams  that  I  am 
very  pleased  at  the  beginning  of  your  statement  you  indicate  clear- 
ly, at  the  outset,  that  you  want  to  make  it  clear  to  the  subcommit- 
tee, the  public,  and  members  of  the  division  that  discrimination, 
whether  based  on  race,  gender,  or  any  other  basis  is  not  tolerated 
in  the  New  Jersey  State  Police.  I'm  very  pleased  to  see  that  affir- 
mation. 

Let  me  just  ask  a  couple  of  questions.  First  of  all,  in  your  cat- 
egories of  minorities,  you  state  in  your  testimony  that  14.6  percent 
of  the  State  Police  are  minorities.  Could  you,  once  again  break 
down  the  black,  Hispanic,  Asian,  Native  American,  white  women, 
black  women?  Do  you  have  any  idea  what  the  breakout  of  that 
broad  minority  category  is  as  a  rule  of  thumb?  Three  percent  black 
male  or  5  percent? 

Chairman  OwENS.  He  wasn't  in  the  room  when  you  gave  it  to  me 
before,  so  will  you  repeat  it  for  him? 

Mr.  Williams.  Yes,  sir.  As  of  January  of  1994,  8.4  percent  of  our 
total  male  workforce  were  black  males;  4.7  percent  were  Hispanic 
males;  .9  percent  Asian-American  males;  .8  percent  were  American 
Indian  males;  for  a  total  minority  male  population  in  the  New  Jer- 
sey State  Police  of  14.8  percent.  Regarding  females:  white  females 
are  2.3  percent  of  the  total  population;  black  females  are  .1  percent 
of  the  total  population;  for  a  total  of  2.4  percent  of  the  entire  New 
Jersey  State  Police  population. 

Mr.  Payne.  Thank  you. 

Mr.  Williams.  You're  welcome,  sir. 

Mr.  Payne.  According  to  statistics  that  were  made  available  and 
included  in  an  April  1993  Star  Ledger  report,  it  indicates  that — 
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what  was  the  percentage  of  sergeants?  I  think  you  said  28  percent 
were  minorities? 

Mr.  Williams.  I  don't  have  that  article  with  me. 

Chairman  OwENS.  I  think  you  said  28.2  minorities  were  pro- 
moted in  the  last  test. 

Mr.  WiLLLVMS.  Right. 

Mr.  Payne.  Now,  according  to  that  article,  it  says  that 

Mr.  Williams.  What  I  said  was,  with  the  91st  to  the  101st  class, 
and  these  are  the  individuals  that  are  promotable — in  other  words, 
they  are  troopers  ones,  9V2-plus  years — that  28.2  percent  of  those 
that  were  promoted  are  nonminority  members,  and  28.6  percent 
are  minority  members. 

Mr.  Payne.  All  right.  Of  course,  before  the  91st  class,  there  were 
no  minorities,  or  maybe  one  or  two. 

Mr.  Williams.  Yes,  sir.  No,  there  were  minorities  promoted  be- 
fore then,  sir.  I  was  just  zeroing  in  on  the  rank  of  the  first  pro- 
motion to  sergeant  rank.  The  reason  we  did  that,  sir,  was  because 
of  the  individuals  that  came  down  here  to  testify,  except  for  one, 
all  of  them  were  in  the  trooper  rank,  sir. 

Mr.  Payne.  Okay.  The  point  is  that,  of  course,  the  consent  decree 
was  issued  when,  in  1973? 

Mr.  Williams.  Nineteen  seventy  five,  sir. 

Mr.  Payne.  Nineteen  seventy  five.  And  the  number  of  minorities 
moved  up  to  about  12  percent  by  1990.  Incidentally,  it  did  indicate, 
the  U.S.  District  Court  did  remove  the  17-year-old  Federal  consent 
decree.  Of  course,  as  you  know,  it  was  at  the  request  of  the  New 
Jersey  State  Police.  And  they,  after  investigating,  decided  to  do 
that.  It  really  wasn't  initiated  by  the  Federal  Government. 

Mr.  Williams.  Yes,  sir. 

Mr.  Payne.  But  I  guess  that's  neither  here  nor  there. 

The  article  in  the  Ledger  indicates  that  3.5  percent  of  the  ser- 
geants or  detectives  are  black,  just  3.5  percent.  But  then  I  look  at 
your  numbers  and  I'm  trying  to  see  what  percentage  of  sergeants 
or  detectives  are  black.  Do  you  have  a  number?  We  have  3.5  per- 
cent that  is  reported  from  your  people. 

Mr.  Williams.  You're  asking  me  currently  how  many  minorities 
are  sergeant  or  above? 

Mr.  Payne.  How  many  blacks? 

Mr.  WiLLL^MS.  Blacks? 

Mr.  Payne.  Yes. 

Mr.  Williams.  Could  you  hold  on  just  a  minute,  sir,  please? 

Mr.  Payne.  Okay.  We  have  3.5  percent.  That's  according  to  the 
State  Police,  according  to  you.  Out  of  2,454  troopers,  85.4  percent 
of  whom  are  white,  8.4  percent  of  whom  are  black — blacks  make 
up  3.5  percent  of  your  force,  are  black  sergeants  or  detectives. 

Mr.  Williams.  Okay,  sir.  To  answer  your  question,  and  this  is, 
again,  as  of  January  of  1994,  black  males  at  the  rank  of  sergeant 
or  detective  sergeant,  which  is  a  comparable  rank,  is  5.4  percent. 
Hispanic  males  at  the  rank  of  sergeant  or  detective  sergeant  is  2.1 
percent.  Asian  males  at  sergeant  or  detective  sergeant  is  .9  per- 
cent. American  Indian  males  at  sergeant  or  detective  sergeant  is  2 
percent. 

Do  you  want  the  females  also,  sir? 

Mr.  Payne.  Yes,  if  you  can  get  a  percentage  out  of  there. 
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Mr.  Williams.  White  females  at  the  rank  of  sergeant  or  detective 
sergeant  is  1.9  percent,  and  black  females  at  the  rank  of  sergeant 
or  detective  sergeant  is  2  percent. 

Mr.  Payne.  Okay. 

Mr.  Williams.  Would  you  like  to  go  into  the  other  sergeant 
ranks,  or  is  that  enough,  sir? 

Mr.  Payne.  No,  because  it's  probably  going  to  take  too  much 
time,  and  my  time  is  going  to  be  limited.  I  would  like,  though,  to 
have  that  included  in  the  record. 

Let  me  ask  you  this  question:  In  less  than  a  year,  the  Chief  Jus- 
tice of  the  Supreme  Court  of  New  Jersey  threw  out  about  800  or 
900  arrests  on  the  Garden  State  Parkway.  Are  you  familiar  with 
that? 

Mr.  Williams.  It  was  the  New  Jersey  Turnpike,  sir,  and  I'm  fa- 
miliar with  it. 

Mr.  Payne.  Turnpike? 

Mr.  WiLLLO^S.  Yes,  sir.  I  don't  know  if  it  was  800  or  900,  but  I 
know  it  was  a  substantial  amount. 

Mr.  Payne.  All  right.  Do  you  have  the  Turnpike  under  your  juris- 
diction, too? 

Mr.  WlLLL\MS.  That  is  correct,  sir. 

Mr.  Payne.  The  group  called  themselves  "The  Posse,"  was  that 
their  nickname? 

Mr.  Williams.  I  was  not  familiar  with  any  nickname,  sir.  If 
that's  what  they  called  themselves,  I'm  not  aware  of  that,  sir. 

Mr.  Payne.  What  did  the  Chief  Justice  say  about  the  practice, 
what  was  wrong? 

Mr.  Williams.  It  was  alleged  that  there  were  profile  stops  out  on 
the  Turnpike. 

Mr.  Payne.  What's  a  profile? 

Mr.  Willlams.  That  we  were  picking  on  one  certain  type  of  indi- 
vidual just  because  they  were  that  individual. 

Mr.  Payne.  And  what  was  that  individual? 

Mr.  Williams.  It  was  alleged  that  they  were  black,  either 
males — and  I  guess  black  females. 

Mr.  Payne.  Okay.  Now,  other  than  the  Court's  finding  that  these 
people  were  arrested  illegally — the  story  ended — these  were  all 
white  troopers — that  there  was  no  disciplinary  action. 

Mr.  Williams.  That  is  not  true,  sir.  All  those  individuals  that 
were — the  majority  of  them  have  been  dismissed  from  the  New  Jer- 
sey State  Police,  sir. 

Mr.  Payne.  Oh,  great.  Okay.  Well,  the  story  didn't  indicate  that. 
How  soon  after  the  charges  were  brought  did  this  occur?  Did  it 
happen  immediately? 

Mr.  Williams.  I'm  not — what  charges  are  we  talking  about,  sir? 

Mr.  Payne.  Well,  the  ones  that  were  dismissed.  You  said  all  of 
them  were  dismissed. 

Mr.  Williams.  Some  of  the  people  were 

Mr.  Payne.  Did  it  happen  the  next  day?  Because  we  were  trying 
to  follow  it,  and  it  was  not  carried  other  than  the  fact  that  the  Su- 
preme Court  of  New  Jersey  threw  out  these  profile  cases. 

Mr.  WlLLL^MS.  Some  of  them  were  dismissed  before  the  Supreme 
Court  threw  out  the  cases,  sir. 


73 

Mr.  Payne.  Okay.  So  you  did  take  some  affirmative  action  on 
that. 

Let  me  just  ask  another  question:  You  said  you  read  all  the  tran- 
script of  the  troopers,  and  I  did  receive  a  letter  from  your  prede- 
cessor sort  of  scolding  me  about  the  hearing;  that  it  was  unfair. 
These  are  some  allegations,  once  again — and  I'll  use  what  you 
used,  as  it  related  to  the  profiles — it  was  alleged  that  these  troop- 
ers were  arresting  people. 

One  of  the  gentlemen  who  testified  was  suspended  indefinitely, 
without  pay,  without  reason,  the  very  next  day  after  he  testified 
before  the  subcommittee.  Now,  you  said  you  read  all  of  this. 
Charges  were  not  preferred  until  seven  months  later.  And  just  two 
days  prior  to  the  preliminary  injunction  hearing  was  scheduled,  it 
was  determined  that  this  was  an  administrative  problem  and  really 
not  a  criminal  problem.  Now,  this  was  one  of  the  troopers  who  tes- 
tified before  this  committee. 

It  is  also  alleged  that  another  one  of  the  persons  who  came  here 
was  transferred  to  a  station  on  a  squad  that  made  him  the  lowest 
ranking  subordinate  and  member  of  that  squad.  Up  until  the  visit 
to  Washington,  this  member  had  never  received  a  bad  evaluation. 
Since  then,  he  has  received  several  bad  evaluations. 

Another  person  who  came  down  was  transferred  some  60  miles 
away  from  his  home  after  he  complained  about  the  conduct  of  a 
lieutenant  who  was  disparaging  and  degrading  in  remarks  to  him. 

Another  one  of  these  fellows — and,  of  course,  they  have  done  this 
before — had  another  watermelon  thing  that  was  put  in  his  locker. 
He  was  denied  any  specialist  position  despite  his  qualifications  for 
each  of  them.  There  must  have  been  a  couple  of  vacancies  for  each 
specialist  position. 

Another  member  slipped  further  in  promotional  rankings  and  re- 
ceived two  bad  performance  notices  within  a  week's  period.  He  had 
not  received  any  bad  performance  notices  until  after  his  visit  to 
Washington. 

Now,  of  course,  people  do  things  that  should  be  written  up,  and 
I'm  not  saying  that  you  shouldn't  write  up  people  who  do  wrong 
things.  That's  what  should  be  done.  It  just  seems  ironic  that  the 
timing  is  just  so  coincidental,  that  right  after  these  gentlemen 
came  here  these  series  of  events  happened  to  occur. 

Another  fellow  received  numerous  bad  performance  notices  and 
a  bad  evaluation,  in  a  short  time.  He  has  been  assigned  to  another 
unit.  I  mean,  it  goes  on  and  on.  Another  member  was  transferred 
to  another  station  without  his  request.  The  reason  given:  oper- 
ational needs.  Another  member  was  served  a  general  court  martial. 

You  said  that  you  read  all  the  testimony,  and  so  forth.  And  I 
know  you  weren't  in  charge  then,  and  you  said  that  you  won't  toler- 
ate any  wrongdoing,  that  there  is  no  wrongdoing,  as  I  read,  for  the 
purpose  of  the  record,  from  the  beginning  of  your  statement.  All  of 
these  things  are  false,  then? 

Mr.  Williams.  Sir,  I'd  like  to  make  one  correction.  I  don't  recall 
ever  saying  that  I  read  all  the  testimony.  I  have  not  read  all  the 
testimony. 

Mr.  Payne.  I'm  sorry. 

Mr.  Williams.  I  am  not  aware  of  what  was — as  I  said,  I  haven't 
been  here  that  long  to  have  the  opportunity  to  do  that.  With  re- 
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gards — and,  you  know,  you  gave  me  so  many  that  I  kind  of  lost 
track  of  them,  so  we  would  have  to  start  all  over  again. 

But,  in  general,  what  I'd  like  to  say  is  that,  number  one,  nobody 
is  served  with  charges  in  the  New  Jersey  State  Police  and  not 
know  exactly  what  it's  all  about.  Our  process  to  serve  charges  on 
an  individual  is  a  lengthy  process.  This  is  with  regards  to  a  sum- 
mary or  a  general  disciplinary  hearing. 

There's  almost  a  court  type  document  that  is  given  to  the  individ- 
ual who  is  served  with  charges,  and  they  know  exactly  what  they're 
charged  with,  and  they  know  exactly  what  it's  all  about.  It  is  ex- 
plained to  them  in  detail,  and  they  know  what  that  charge  sheet, 
as  we  refer  to  it,  contains.  And  they  know  where  they  can  go  to 
get  information  on  it  and  what  they  can  do  about  it. 

They're  given  a  copy  of  the  charges  at  that  time,  and  they're  also 
allowed  to  keep  their  rules  and  regulations  so  that  they  can  look 
up  in  there  and  find  exactly  what  they're  in  violation  of.  If  they 
aren't  suspended,  they  continue  to  work,  and  they  wait  for  the  ad- 
judication of  the  charges  when  either  the  summary  or  the  general 
court  martial  is  set  up. 

So  there  is  not  a  time,  in  the  Division  of  State  Police,  when 
somebody  is  served  with  charges,  that  they  don't  know  what  they're 
all  about.  That  is  absolutely  false,  sir,  for  anybody  to  say  that. 

Mr.  Payne.  Okay.  What  about  some  of  the  others? 

Mr.  Williams.  If  you'd  go  through  them,  sir. 

Mr.  Payne.  Well,  there  was  one  incident  in  which  the  member 
was  transferred  to  a  station  on  a  squad  which  made  him  the  lowest 
ranking  subordinate  and  member  of  the  squad.  I  know  you  don't 
know  particulars — rather  than  try  to  respond  to  them,  because  we 
don't  have  names.  I  mentioned  eight  or  nine  incidents  that  oc- 
curred among  the  group  that  came  down,  and  one  I  didn't  read. 
These  are  allegations,  because  I  don't  have  any  proof,  but  this  was 
given  to  me  by  a  responsible  person. 

Another  member  received  a  written  reprimand  after  being  found 
guilty  of  a  complaint  in  which  he  was  never  questioned.  This  was 
one  of  the  guys  who  came  down,  according  to  the  allegation.  Four 
white  troopers  were  identified  in  the  letter  of  the  same  complaint, 
but  none  of  them  were  found  guilty  of  any  wrongdoing,  and  one 
person  who  wasn't  even  implicated  in  this  letter  was  found  guilty. 

Mr.  WiLLLAMS.  Sir,  if  I  might,  again,  nobody  in  the  New  Jersey 
State  Police  is  issued  any  kind  of  reprimand  without  being  ques- 
tioned or  at  least  given  the  opportunity  to  speak.  Now,  whether 
they  responded  to  questions,  that's  another  avenue.  But  no  one  is 
issued  a  written  reprimand  or  any  kind  of  discipline  without  being 
given  the  opportunity  to  give  their  side  of  the  story.  That's  not  how 
an  internal  investigation  is  done,  sir. 

Mr.  Payne.  Okay.  Let  me  just  ask  this,  then:  In  your  opinion, 
have  there  been  any  repercussions,  reprimands,  or  any  kind  of  pu- 
nitive action  taken  against  any  of  the  troopers  who  came  down 
here  and  testified? 

Mr.  Williams.  In  my  opinion,  with  the  knowledge  that  I  have 
right  now,  sir,  there  has  been  no  punitive  action  taken  against  any- 
one; yes,  sir. 
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Chairman  Owens.  Would  the  gentleman  be  willing  to  provide  us 
written  responses  to  the  inquiries  that  Mr.  Payne  is  making  at  a 
later  date? 

Mr.  Williams.  If  we  get  a  written  request  on  what  the  questions 
were,  yes,  sir,  I'll  be  able  to. 

Chairman  Owens.  We  will  submit  them  to  you  in  writing,  and 
we  will  ask  for  a  written  response. 

Mr.  Payne.  Also,  it  has  just  been  indicated  to  me  by  a  member 
of  the  subcommittee  staff  that  several  phone  calls  came  directly  to 
the  subcommittee,  immediately  following  their  return,  from  troop- 
ers who  indicated  to  staff  that  they  were  harassed  and  that  there 
were  repercussions  following  their  return. 

Mr.  Williams.  I  can't  answer  that.  I  have  no  knowledge  of  that, 
sir.  You're  talking  about  in  July? 

Mr.  Payne.  Yes. 

I  guess  my  time  has  probably  expired.  I  think  then  Governor 
Florio  appointed  your  department  to  study  itself  Do  you  know 
what  conclusions  were  made  by — was  it  Col.  Dantino? — and  wheth- 
er there  were  any  formal  investigations  of  the  allegations  made  by 
the  troopers  that  testified  here  and  in  New  Jersey  or  formal  report- 
ing that  has  come  about? 

Mr.  Williams.  I  have  no  knowledge  of  that,  sir. 

Mr.  Payne.  There  was  a  report  on  the  New  Jersey  court  system 
and  a  study  found  that  there  was  very  strong  institutional  racism 
in  New  Jersey  courts,  that  a  minority  was  going  to  be  treated  dif- 
ferently than  a  white  person.  When  the  findings  came  out,  and 
Chief  Justice  Willentz  created  a  commission  to  study  his  court  sys- 
tem. 

Do  you  think  it  would  be  helpful  for  you,  as  the  chief  officer  of 
this  State  unit  to  have  the  same  kind  of  foresight  as  Chief  Justice 
Willentz  and  have  an  impartial  group  study  this? 

I  find  it  difficult  to  understand  when  the  governor  asks  the  su- 
perintendent of  State  police  to  investigate  his  department.  I  guess, 
he  found  out  that  everything  was  all  right.  We  never  heard  from 
a  superintendent  before  the  1975  court  decree  said:  you  have  no 
minorities,  you  have  no  blacks,  you  have  no  women,  you  have  no 
Hispanics,  and  you're  in  America.  This  State  has  maybe  20-22  per- 
cent minorities,  why  don't  you  just  attempt  to  hire  some  other  peo- 
ple, other  than  white  males,  in  the  New  Jersey  State  Police? 

The  question,  once  again,  is,  do  you  think  that  there  is  a  need 
for  an  outside  group  to  take  a  look  at  your  operation,  similar  to 
what  the  Chief  Justice  did  with  his  court  system 

Mr.  Williams.  Sir,  I  think  that  is,  in  a  way,  being  done  right 
now  with  the  EEOC  in  the  investigation  that  they're  conducting  on 
the  New  Jersey  State  Police. 

Mr.  Payne.  Yes.  Okay.  Very  good.  We  will  follow  through  with 
EEOC. 

Mr.  Williams.  Yes,  sir. 

Mr.  Payne.  Just  for  the  record,  were  you  familiar  with  the  mate- 
rial that  was  submitted  by  the  troopers  when  they  came  down? 

Mr.  Williams.  No,  sir. 

Mr.  Payne.  No? 

Mr.  Williams.  No,  sir. 
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Mr.  Payne.  Okay.  We  will  make  copies  of  that  available  to  you, 
too.  It's  the  most  vile,  insulting,  degrading  material  that  I've  ever 
seen  and  to  think  that  it  was  pasted  on  the  lockers  of  black  troop- 
ers and  put  on  bulletin  boards.  Have  you  ever  heard  of  any  of  that? 

Mr.  Williams.  Yes,  sir,  I  have. 

Mr.  Payne.  Pardon? 

Mr.  Williams.  Yes,  sir,  I  have. 

Mr.  Payne.  Okay. 

Thank  you,  Mr.  Chairman. 

Chairman  OwENS.  Time  will  not  permit  us  to  go  through  all  the 
questions  we  really  would  like  to  ask,  so  I  will  submit  quite  a  num- 
ber of  other  questions  in  writing. 

I  just  want  to  clarify  the  statistics  presented  by  both  super- 
intendents. Are  they  current  statistics  from  your  personnel  depart- 
ments? If  not,  what  is  the  source? 

Mr.  HULIHAN.  Ours  are  from  personnel  records  as  of  last  month, 
sir. 

Chairman  Owens.  Your  personnel  records  as  of  last  month? 

Mr.  HULIHAN.  Yes,  sir. 

Chairman  Owens.  And  you,  Maj.  Williams? 

Mr.  Williams.  January  of  1994,  sir. 

Chairman  Owens.  January  1994. 

Mr.  Hampton,  you  had  quoted  from  another  source.  For  the 
record,  what  source  were  you  quoting  from,  a  national  composite  of 
records? 

Mr.  Hampton.  It's  called  the  Bureau  of  Justice  Statistics,  Law 
Enforcement  Management  and  Administrative  Statistics,  1970 
data 

Chairman  Owens.  Nineteen  what? 

Mr.  Hampton.  Nineteen  ninety. 

Chairman  Owens.  Nineteen  ninety? 

Mr.  Hampton.  Yes.  Data  for  individual  State  and  local  agencies 
with  100  or  more  police  officers. 

Chairman  Owens.  Now,  are  those  statistics  collected  annually? 

Mr.  Hampton.  I  think  they  are. 

Chairman  OWENS.  Or  quarterly,  every  two  years,  or  what?  You 
have  1990,  that's  the  latest  that  you  could  find? 

Mr.  Hampton.  Right.  That  was  the  latest  that  I  could  find.  So 
it  might  be  done  every  two  years  or  every  three  years,  but  that's 
what  I  have. 

Chairman  Owens.  Are  your  police  agencies  required  to  submit  to 
the  Bureau  of  Justice,  or  is  this  voluntary? 

Mr.  Williams.  To  who,  sir? 

Chairman  Owens.  What  is  the  source  that  you  quoted?  The  Jus- 
tice Department. 

Mr.  Hampton.  The  Bureau  of  Justice  Statistics. 

Chairman  Owens.  Bureau  of  Statistics,  Justice  Department. 

Mr.  Williams.  Yes,  we  do,  sir. 

Chairman  Owens.  How  often  do  you  submit  to  them? 

Mr.  HULIHAN.  Every  six  months. 

Chairman  Owens.  Every  six  months.  I  see.  Is  that  mandatory  or 
voluntary?  Some  agencies  do  and  some  don't?  Is  it  mandatory  if 
you're  receiving  Federal  funds? 

Mr.  Cook.  It's  mandatory  under  our  court  decree. 
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Chairman  Owens.  It's  mandatory.  So  both  of  you  have  had  court 
decrees,  and  it  would  be  mandatory  for  New  Jersey,  too? 

Mr.  Williams.  Well,  I  think  ours  is  voluntary,  because  our  court 
decree  was  rescinded.  But  we  do  it  voluntarily. 

Chairman  Owens.  So  both  of  you  submit.  So  the  records  that  you 
give  us  today  would  be  reflected,  at  some  time  soon,  in  those  same 
statistics? 

Mr.  WiLLLVMS.  That's  correct,  sir. 

Chairman  Owens.  I  would  just  like  to  close  this  panel  by  refer- 
ring to  you 

Mr.  Payne.  May  I  have  just  one  other  quick  question? 

Chairman  OwENS.  Yes. 

Mr.  Payne.  In  relation  to  the  group  of  officers  you  mentioned 
that  were  using  a  profile  to  stop  people  on  the  Turnpike,  does  your 
office  work  with  the  New  Jersey  Parkway  Authority — I'm  talking 
about  the  commissioners  and  the  New  Jersey  Turnpike  Authority? 
What  relationship  does  the  State  patrol  have  with  the  commis- 
sioner; any? 

Mr.  Williams.  Well,  our  assigned  staff  out  there  interact  with 
them.  But  as  far  as  the  actual  running  of  the  State  Police  contin- 
gent on  each  one  of  those  toll  roads,  it's  totally  the  New  Jersey 
State  Police  that  do  it. 

Mr.  Payne.  Okay.  Thank  you.  That's  all. 

Chairman  Owens.  I  would  like  to  close  this  panel  by  recommend- 
ing to  you  a  book  that  has  been  referred  to  me  by  my  staff:  "Polic- 
ing a  Free  Society,"  by  Herman  Goldstein 

Paraphrasing  from  the  book,  Goldstein  states  that,  "Rather  than 
contraclict  democratic  values,  the  organization  and  administrative 
policies  of  a  police  agency  should  be  consonant  with  and  lend  sup- 
port to  the  values  which  the  police  are  expected  to  uphold  in  the 
larger  community."  Such  policies,  as  indicated  by  Mr.  Goldstein, 
"are  circumvented  when  subordinate  officers  disregard  the  clear 
policies  of  equal  opportunity  in  the  hiring,  promotion,  and  discipli- 
nary processes,"  subordinate  officers  under  your  high  commands. 

"For  example,  the  opportunity  for  making  subjective  judgments 
is  also  an  opportunity  to  undo  the  progress  toward  equity  that  vali- 
dated, job-related,  written  tests  reflect.  If  subjective  measures  are 
carried  out  by  subordinate  offiicers  who  do  not  share  the  adminis- 
tration's objectives,  and  said  offiicers  use  their  supervisory  positions 
to  protect  the  values  of  the  police  subculture,  how  can  an  organiza- 
tion protect  the  democratic  rights  of  its  members?" 

I  hope  that  you  will  have  an  opportunity  to  read  Mr.  Goldstein's 
book  and  understand  that  your  protestations  at  the  top  levels  of 
your  command  and  your  departments,  we  accept,  with  an  under- 
standing that  it  is  sincere  and  truthful.  But  unless  you  deal  with 
the  complexities  of  the  organization  underneath  you,  we  find  that 
the  kind  of  complaints  that  we  have  been  receiving  certainly  have 
a  lot  of  validity. 

There  is  a  need  to  deal  with  the  subculture  of  the  police  depart- 
ment, of  the  law  enforcement  agencies,  because  they  are  para- 
military organizations,  and  they  are  able  to  operate  in  secretive 
ways;  they  are  able  to  operate  in  ways  that  circumvent  the  usual 
democratic  policies  that  prevail  in  mass  organizations. 

Mr.  HULIHAN.  Sir,  if  I  may. 
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Chairman  Owens.  Yes. 

Mr.  HULIHAN.  That  Goldstein  text  that  you  refer  to,  we  have  in 
the  past  used  as  required  outside  reading  for  our  lieutenant's  writ- 
ten examination.  So  we  are  familiar  with  that  text. 

Chairman  Owens.  Very  good. 

Mr.  HULIHAN.  If  I  may  clarify  one  more  thing.  Our  affirmative 
action  officer  has  pointed  out  to  me,  in  reference  to  our  special  de- 
tails that  you  had  questions  about  earlier,  he  has  completed  a  re- 
view of  those  details  fairly  recently.  We  have  problems  probably  in 
two  areas,  one  being  the  scuba  situation  that  you  mentioned,  and 
that's  in  reference  to  women,  we  don't  have  any  women  on  the 
team.  We  are  actively  recruiting  women  to  apply  for  and  become 
part  of  that  scuba  team. 

We  also  do  not  have  minority  representation  in  what  we  call  our 
air  force  or  our  aviation  wing.  It  is  our  intention,  if  we  are  unable 
to  find  people  who  are  sufficiently  qualified  or  experienced,  to  begin 
a  mentoring  program  of  some  sort  so  that  we  can  alleviate  that  sit- 
uation. And  that  will  happen  as  soon  as  we  have  a  vacancy  in  the 
unit. 

Chairman  Owens.  A  report  was  completed  recently  by  the  af- 
firmative action  officer? 

Mr.  HULIHAN.  He  has  examined  it  recently,  yes,  sir. 

Chairman  Owens.  Is  there  a  written  report  that  we  can  have 
submitted  for  the  record? 

Mr.  Cook.  [Speaker  not  at  microphone.] 

Chairman  Owens.  There  is  a  written  report? 

Mr.  Cook.  We  can  put  [speaker  not  at  microphone.] 

Chairman  Owens.  Can  you  submit  it  for  the  record? 

Mr.  Cook.  Yes,  sir. 

Chairman  OwENS.  Thank  you. 

We  thank  all  of  you  for  your  testimony.  We  certainly  appreciate 
your  being  here. 

Our  second  panel  will  be  seated  now.  It  consists  of  1st  Sgt.  Abra- 
ham Williams,  chairman  of  the  South  Carolina  State  Troopers  Coa- 
lition; Master  Patrol  Officer  Hiram  Rosario,  president  of  the  His- 
panic Police  Officers  Association,  Metropolitan  Police  Department 
of  Washington,  DC,  accompanied  by  Juan  Espinal;  and  Special 
Agent  Lizzie  P.  Long,  FBI  BADGE  Organization,  accompanied  by 
Stephen  Springer,  Esq.,  and  David  Shaffer,  Esq. 

We  would  like  to  note  at  this  point  that  we  will  not  permit  any 
photographs  or  filming  of  this  part  of  the  session. 

Please  be  advised  that  we  have  copies  of  your  written  testimony, 
which  will  be  entered  in  its  entirety  into  the  record.  You  may  pro- 
ceed to  highlight  that  testimony  and  we,  of  course,  will  have  a 
chance  to  further  expand  during  the  question  and  answer  period. 

We  will  begin  with  1st  Sgt.  Abraham  Williams. 
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STATEMENTS  OF  1ST  SGT.  ABRAHAM  WILLIAMS,  CHAIRMAN, 
SOUTH  CAROLINA  STATE  TROOPERS  COALITION,  NORTH 
CHARLESTON,  SOUTH  CAROLINA;  MASTER  PATROL  OFFICER 
HIRAM  ROSARIO,  PRESIDENT,  HISPANIC  POLICE  OFFICERS 
ASSOCIATION,  METROPOLITAN  POLICE  DEPARTMENT, 
WASHINGTON,  DC,  ACCOMPANIED  BY  JUAN  ESPINAL;  AND 
SPECIAL  AGENT  LIZZIE  P.  LONG,  FBI  BADGE  ORGANIZATION, 
WASHINGTON,  DC,  ACCOMPANIED  BY  STEPHEN  SPRINGER, 
ESQ.,  AND  DAVID  SHAFFER,  ESQ. 

Mr.  Abraham  Williams.  Good  afternoon. 

My  name  is  1st  Sgt.  Abraham  A.  Williams.  I  am  employed  with 
the  South  Carolina  Highway  Patrol.  I  am  here  today  as  the  chair- 
man of  the  South  Carolina  State  Troopers  Coalition  and  also  as  the 
representative  of  the  South  Carolina  Highway  Patrol. 

I  have  been  employed  with  the  South  Carolina  Highway  Patrol 
for  20  years.  I  am  a  1st  sergeant  in  Charleston,  South  Carolina. 
Under  my  command  I  have  25  troopers.  I  have  1  white  female,  1 
black  female,  6  black  males,  and  18  white  males. 

The  South  Carolina  Highway  Patrol  has  always  had  and  partici- 
pated in  discriminatory  practices  where  minorities  are  concerned, 
as  evidenced  by  the  hiring  of  the  first  minority  officer  in  1967.  That 
should  be  a  correction  on  my  statement.  For  the  period  of  1967  to 
1980,  a  total  of  13  years,  the  South  Carolina  Highway  Patrol  pro- 
moted only  6  minority  officers,  all  of  whom  were  Afro-American 
male.  And  the  highest  rank  in  that  period  of  time  was  sergeant. 

The  "good-old-boy"  system,  "you  scratch  my  back,  I'll  scratch 
yours,"  continues  to  play  a  major  role  in  the  promotion  of  white  of- 
ficers. Qualifications  are  not  one  of  the  requirements  examined 
when  whites  are  promoted. 

There  are  many  Afro-Americans  who  are  qualified  to  serve  in 
higher  ranks,  but  because  of  the  color  of  their  skin  they  are  held 
back.  This  is  not  an  incentive  but  an  insult  to  Afro-Americans. 
From  personal  observation,  many  Afro-American  officers  work  two 
to  three  times  harder  than  whites,  and  yet  they  do  not  get  the  re- 
spect or  the  pay  that  their  counterparts  receive. 

When  an  Afro-American  trooper  speaks  out  against  practices 
which  do  not  benefit  Afro-American  officers,  that  trooper  is  labeled 
as  a  troublemaker,  and  he  would  be  harassed,  sometimes  run  off 
by  higher  ranking  white  officers. 

For  example,  I  was  promoted  to  corporal  in  1980,  and  I  was  the 
first  black  corporal,  and  was  sent  to  an  outlying  county,  Dorchester 
County.  For  four  years  I  was  harassed  by  my  coworkers,  the  com- 
missioner at  the  time  of  the  Highway  Patrol,  and  also  the  different 
other  agencies,  the  reason  being  because  I  was  the  first  Afro-Amer- 
ican there  as  a  county  supervisor.  And  I  stayed  in  that  county  for 
8^2  years,  and  the  majority  of  my  gray  hair  comes  from  that  coun- 
ty. 

As  you  can  see  from  the  statewide  total  percentage  statistics, 
these  figures  clearly  point  out  ongoing  discriminatory  practices  in 
hiring,  race,  rank,  on  down  to  skilled  labor. 

Exhibit  1,  this  is  a  statewide  total  as  of  February  7,  1994.  The 
total  troopers  that  we  have  is  908  troopers.  We  have  125  black 
male.  We  have  20  female  minority;  out  of  those  20,  we  have  3  black 
female.  The  total  minority  is  144  minority  troopers  out  of  908. 


80 

There's  a  further  breakdown  that  I  would  like  to  go  through. 
From  the  rank  of  captain  on  down,  we  have  a  total  at  the  present 
of  13  captains.  We  have  1  black,  which  gives  us  a  workforce  of  13 
captains.  We  have  92.31  percent  white  males,  7.69  percent  for 
black  males.  As  for  the  rank  of  lieutenant,  we  have  36  total  lieu- 
tenants, of  which  the  white  males  is  83.33  percent;  the  black 
males,  of  which  we  have  6,  is  16.67  percent  of  the  total  workforce. 

On  the  1st  sergeant,  we  have  11  1st  sergeants,  of  which  we  have 
81.82  percent  white  male;  18  percent  black  male.  For  the  rank  of 
sergeant  itself,  we  have  a  total  of  68  sergeants:  white  male,  91.18 
percent;  black  male  8.82  percent.  Also,  for  the  rank  of  corporal,  we 
have  a  total  of  104  corporals:  white  male,  82.69  percent;  black 
male,  15.38  percent;  white  female,  1.9  percent.  The  total  is  104  cor- 
porals. 

There  is  a  lawsuit,  which  is  in  the  beginning  stages,  involving 
discriminatory  practices,  where  Cpl.  Joseph  Daniels,  an  Afro-Amer- 
ican officer,  was  one  of  the  final  two  officers  selected  by  a  pro- 
motion board  for  a  position  as  sergeant.  Cpl.  Daniels  has  been  in 
the  final  two  for  three  consecutive  times,  and  the  final  two  during 
the  whole  promotion  process.  During  the  whole  process,  on  two  oc- 
casions Cpl.  Daniels  had  more  time  on  than  his  white  counterpart, 
he  had  more  experience,  and  everything,  yet  they  were  selected  to 
that  position. 

They  either  said  that  he  did  not  reside  in  the  county  or  he  was 
not  familiar  with  the  county,  which  was  not  a  legitimate  reason. 
Cpl.  Daniels  has  filed  this  with  the  South  Carolina  Human  Affairs 
Commissioner  and  the  EEOC.  The  EEOC  has  referred  back  to  him 
and  to  the  Highway  Patrol  that  they  agree  with  Cpl.  Daniels  that 
there  was  a  discriminatory  practice  against  him.  At  this  time,  we 
are  waiting  to  see  the  outcome  of  that. 

Also,  Afro-Americans  are  underutilized  in  the  South  Carolina 
Highway  Patrol.  Experience,  education,  exposure  have  no  common 
ground  when  it  comes  to  hiring  and  promoting  these  minorities. 

We  have  another  complex  case  here  in  the  State  of  South  Caro- 
lina. The  State  Troopers  Association,  a  white-oriented  organization, 
has  filed  a  lawsuit  against  the  South  Carolina  State  Troopers  Coa- 
lition. This  is  a  racially-motivated  lawsuit. 

The  South  Carolina  State  Troopers  Coalition  was  formed  in  Jan- 
uary of  1992  by  a  few  Afro-American  troopers  who  felt  that  they 
needed  representation  on  issues,  practices,  and  procedures  adopted 
by  the  South  Carolina  Highway  Patrol.  The  Troopers  Coalition  is 
in  the  process  of  countersuing  the  Association  on  the  grounds  of 
discrimination,  unfair  trade  practice,  and  slander. 

The  South  Carolina  Troopers  Association  was  formed  in  1988  by 
all  white  troopers.  At  that  time,  they  had  the  support  of  the  Afro- 
American  troopers.  The  executive  board  of  this  association  was 
comprised  of  all  white  males.  No  Afro-Americans  were  on  the 
board.  All  issues  and  functions  were  white-oriented:  golf,  picnics, 
dances  that  were  all  country  and  western  style.  Afro-Americans 
were  refused  and  received  no  support  from  the  Troopers  Associa- 
tion. 

It  was  not  until  1992,  when  the  South  Carolina  State  Troopers 
Coalition  was  formed,  that  an  Afro-American  was  placed  on  the  ex- 
ecutive board  of  the  South  Carolina  Troopers  Association.  In  1993, 
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another  Afro-American  was  placed  on  the  South  CaroHna  Troopers 
Association  to  replace  Cpl.  Sims  who  was  no  longer  serving  on  the 
executive  board.  No  Afro-American  ever  won  a  seat  on  the  Troopers 
Association  executive  board. 

There  are  no  females  on  the  executive  board.  The  Troopers  Coali- 
tion has  taken  a  lot  of  abuse  from  the  representatives  of  the  Asso- 
ciation. The  lawsuit  from  the  Troopers  Association  alleges  the  fol- 
lowing six  things:  They  allege  that  we  have  race  as  a  trademark, 
deceptive  and  unfair  trade  practices,  common  law  trademark  in- 
fringement, unfair  competition,  prohibited  acts  under  the  Solicita- 
tion of  Charity  Funds  Act,  unjust  enrichment,  and  civil  conspiracy. 

All  this  boils  down  to  the  fact  that  the  South  Carolina  State 
Troopers  Association  wants  to  get  everything  they  can  get  in  the 
State  of  South  Carolina.  They  are  getting  95  cents,  and  we  are  get- 
ting 5  cents.  They  don't  even  want  us  to  have  that.  So  the  lawsuit 
is  based  on  race  and  also  on  money. 

The  South  Carolina  State  Senate  has  seen  fit,  in  1993,  to  pass 
a  bill  to  enact  a  restructure  of  the  law  enforcement  of  the  State  of 
South  Carolina.  In  that  process,  the  Department  of  Pubhc  Safety 
was  formed.  At  the  time  it  was  formed,  B.  Boykin  Rose,  former 
Justice  Department  employee,  was  appointed  as  director  of  the  de- 
partment. 

Since  then,  Mr.  Rose  has  acknowledged  there  have  been  past  dis- 
criminatory practices  within  the  Highway  patrol.  He  is  aware  of 
the  existence  of  the  South  Carolina  State  Troopers  Coalition  and 
highly  supports  this  organization.  He  has  put  into  effect  a  cabinet 
of  deputy  directors  made  up  of  persons  who  will  provide  equal  rep- 
resentation of  all  officers,  regardless  of  race,  creed,  color,  or  na- 
tional origin.  This  is  a  positive  step  toward  stripping  discrimination 
from  among  the  hiring  and  promotion  practices  of  the  Highway  Pa- 
trol. 

Mr.  Rose  has  initiated  a  promotional  policy  which  eliminates 
some  of  the  discriminatory  practices.  He  has  and  is  working  with 
Afro-American  troopers  in  seeing  that  they  are  given  advantages 
which  were  not  previously  offered  to  them.  For  example,  he  is  al- 
lowing Afro-Americans  to  attend  schools,  seminars,  special  assign- 
ments, and  have  input  into  the  daily  operation  of  the  Highway  Pa- 
trol. Mr.  Rose  believes  in  equal  representation  as  exhibited  by  his 
actions — see  Exhibit  No.  3  of  my  testimony,  his  letter  to  the  Troop- 
ers Coalition. 

There  was  a  promotion  policy  which  was  given  to  us  on  yester- 
day. I've  read  it  and  feel  that  we  will  have  to  go  back  and  work 
on  that  policy  some  more,  because  I  haven't  seen  anything  in  there 
concerning  the  affirmative  action  program. 

Mr.  Payne,  [presiding]  Mr.  Williams,  we  are  going  to  have  to  ask 
you  to  summarize  your  statement.  There  is  going  to  be  another 
vote  in  a  little  while,  and  we  would  like  to  hear  the  testimony  of 
each  of  the  witnesses  so  that  we  don't  have  to  take  another  recess. 
Have  you  completed  your  testimony?  Is  there  anything  else  you 
want  to  add? 

Mr.  Abraham  Williams.  Yes,  sir,  that's  it.  Thank  you  very 
much. 

[The  prepared  statement  of  Abraham  Williams  follows:] 
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A. A,  Williams 

The  Subcommittee  on  Select 

Education  and  Civil  Rights 

Major  R.  Owens,  Chairperson 

March  15,  199A 


The  South  Carolina  Highway  Patrol  has  always  had  and  participated 
in  discriminatory  practices  where  minorities  are  concerned 
as  evidenced  by  the  hiring  of  the  first  minority  officer  in 


1968, 
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For  the  period  of  1968  to  1880,  a  total  of  12  years,  the  South 
Carolina  Highway  Patrol  promoted  only  six  minority  officers 
all  of  whom  were  Afro-American  males. 

The  Good  Old  Boy  System,  you  scratch  my  back  and  I'll  scratch 
yours  continues  to  play  a  major  role  in  the  promotion  of  white 
officers.   Qualifications  are  not  one  of  the  requirements 
examined  when  whites  are  promoted. 


There  are  many  Afro-Americans  who  are  qualified  to  serve  in 
higher  ranks  but  because  of  the  color  of  their  skin,  they 
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are  held  back.   This  is  not  an  incentive  but  an  insult.   And, 
from  personal  observations,  many  Afro-Amrican  officers  work 
two  to  three  times  harder  than  whites  and  yet  they  do  not 
get  the  respect  or  the  pay  that  their  counterpart  receives. 

When  an  Afro-American  trooper  speaks  out  against  practices 
which  do  not  benefit  Afro-American  officers,  that  trooper 
is  labeled  as  a  trouble  maker  and  he  would  be  harrassed, 
sometimes  "run-off"  by  higher  ranking  white  officers. 

As  you  can  see  from  the  Statewide  Totals/Percentages  Statistics, 
these  figures  clearly  point  out  ongoing  discriminatory  practices 
in  hiring,  race,  rank,  on  down  to  skilled  labor. 

There  is  a  lawsuit  (beginning  stage)  involving  discriminatory 
practices  where  Cpl.  Joseph  Daniels,  an  Afro  American  officer, 
was  one  of  the  final  two  officers  selected  by  the  Promotion 
Board  for  a  position  as  Sergeant  in  Edgefield  County.   The 
other  officer  was   Cpl.  J.  D.  Shay.   When  the  final  selection 
was  made,  Cpl  Shay  was  promoted  to  Sergeant. 


The  reason  why  he  was  selected,  was  that  Cpl.  Shay  had  24 

years  with  the  patrol  and  Cpl.  Daniels  had  18  years.   Education, 

experience,  exposure,  these  factors  were  not  considered. 

Cpl.  Shay  was  selected  based  on  the  number  of  years  he  had 

with  the  Patrol.  Job  performance  was  not  considered  or  mentioned, 

Disclipinary  actions,  if  any,   were  not  considered.   Only 
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the  number  of  years  the  officer  had  already  invested  with 
the  Patrol. 

Another  incident  occurred  in  Barnwell  County  regarding  a  position 
for  a  Sergeant.   Cpl.  J.  Daniels  An  Afro-American  with  18 
years  experience  and  Cpl  J.  C.  Filyaw  a  white  officer  with 

10    years.   The  employee  performance  ratings  of  these  officers 
were  very  close  except  that  Daniels'  rating  was  higher.   Time 
in  grade  for  these  officers  were  also  close. 

In  the  end,  the  Promotion  Board  selected  Cpl.  Filyaw  and  promoted 

him  to  Sergeant.   The  reason  why  Cpl.  Filyaw  was  promoted 

was  that  he  was  already  stationed  in  the  County,  and  that 

he  had  supervised  the  county  for  five  months  without  a  Sergeant. 

Afro  Americans  are  under  utilized  in  the  South  Carolina  Highway 
Patrol.   Experience,  Education,  Exposure  has  no  common  ground 
when  it  comes  to  hiring  and  promoting  these  minorities. 


The  South  Carolina  Troopers  Association,  a  white  oriented 
organization,  has  filed  a  lawsuit  against  the  South  Carolina 
State  Troopers  Coalition.   This  is  a  racially  motivated  lawsuit, 
The  South  Carolina  State  Troopers  Coalition  was  formed  on 
January  17,  1992  by  a  few  Afro-American  troopers  who  felt 
that  they  needed  representation  on  issues,  practices  and 
procedures  adopted  by  the  South  Carolina  Highway  Patrol. 
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The  South  Carolina  Troopers  Association  was  formed  in  1988 
by  all  white  troopers.   At  that  time,  they  had  the  support 
of  the  Afro-American  Troopers.   The  Executive  Board  of  this 
association  was  comprised  of  all  white  male  troopers.   No 
Afro-American  was  on  the  Board. 

All  issues  and  functions  were  white  oriented:   Golf,  picnics, 
dances  were  all  country  and  western.   Afro-Americans  were 
refused  and  received  no  support  from  this  Association. 

It  was  not  until  1992  when  the  South  Carolina  State  Troopers 

Coalition  was  formed  that  an  Afro-American  was  placed  on  the 

Executive  Board  of  the  South  Carolina  Troopers  Association. 

In  1993,  another  Afro-  American  was  placed  on  the  South  Carolina 

Troopers  Association  to  replace  Cpl  Sims  who  was  no  longer 

serving  on  the  Executive  Board.   No  Afro-Americans  ever  won 

a  seat  on  the  Troopers  Association  Executive  Board. 

There  are  no  females  on  the  Executive  Board.   The  Troopers 
Coalition  have  taken  a  lot  of  abuse  from  representatives  of 
The  Association.   (See  attached  Exhibit  #2). 


The  lawsuit  alleges: 

1. 

2. 

3. 

4. 
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5. 
6. 


The  Troopers  Coalition    is  in  the  process  of  countersuing 
the  Association  on  the  grounds  of:  discrimination, 


The  Troopers  Coalition's  membership  has  increased  while  the 
Troopers  Association  membership  decreased  for  blacks  and  whites, 

The  Troopers  Coalition  is  family  oriented.   The  Troopers 
Association  is  not.   In  1993,  the  Governor  and  the  Legislature 
of  South  Carolina  began  the  process  of  restructing  State 
Government  and  to  make  State  Government  accountable.   As  a 
result,  the  Department  of  Public  Safety  (DPS)  was  formed. 

The  South  Carolina  Highway  Patrol  was  then  placed  under  the 
the  Department  of  Public  Safety  under  the  directorship  of 
Mr.  B.  Boykin  Rose.   His  appointment  runs  for  two  years. 


Mr.  Rose  has  acknowledged  that  there've  been  past  discriminatory 
practices  within  the  Highway  Patrol.   He  is  aware  of  the 
existence  of  the  South  Carolina  State  Troopers  Coalition  and 
highly  supports  this  organization.   He  has  into  effect,  a 
cabinet  of  deputy  di rec tor s- there  are  persons  in  the  cabinet 
who  will  provide  equal  representation  for  all  officers  regardles 
of  race,  creed,  color,  or  national  origin.   This  is  a  positive 
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step  toward  stripping  discrimination  from  among  the  hiring 
and  promotional  practices  of  the  Highway  Patrol. 

Mr.  Rose  has  initiated  a  promotional  policy  which  eliminates 
discriminatory  practices.   He  has  and  is  working  with  Afro- 
American  Troopers  in  seeing  that  they  are  given  advantages 
which  were  not  previously  offered  to  them.   For  example,  he 
is  allowing  Afro-Americans  to  attend  schools,  seminars,  special 
assignments  and  have  input  into  the  daily  operation  of  the 
Highway  Patrol.   Mr  Rose  believes  in  equal  representation 
as  exhibited  by  his  actions. 

Mr.  Rose  believes  that  incentives  should  be  offered  to  attract 
more  minorities  to  the  field  of  law  enforcement.   See  Exhibit 
12. 


(^,0-lJ^>^^-^ 
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CAPT 

REIGHLEY  S 

C 

W 

09/19/60 

02/14/93 

CAPT 

CORBIN  A  F 

W 

05/03/60 

07/01/84 

CAPT 

WILSON  G  A 

W 

06/05/62 

07/05/92 

CAPT 

ARMSTRONG  C  W 

W 

01/29/61 

07/01/90 

CAPT 

TAYLOR  T  L 

W 

09/11/61 

02/19/89 

CAPT 

SMITH  H  M 

w 

09/01/63 

07/05/92 

CAPT 

BRBZEALE  D 

M 

w 

09/06/64 

12/09/90 

CAPT 

PIERCE  G  M 

w 

09/06/64 

12/09/90 

CAPT 

CAULDER  JAMES 

w 

04/29/66 

08/05/90 

CAPT 

COOPER  R  W 

JR 

w 

01/22/67 

12/09/90 

CAPT 

MOORE  T  H 

w 

01/22/67 

07/05/92 

CAPT 

PRIEST  J  W 

w 

09/01/68 

09/27/92 

CAPT 

BRADDOCK  J 

E 

w 

01/10/71 

10/15/89 

CAPT 

HOOD  J  H 

B 

02/06/72 

03/29/92 

89 


LT  REED  W  D 

LT  HENDRICKS  J  F 

LT  ODELL  T  A 

LT  WINN  E  D 

LT  KENNERLY  K  D 

LT  FALLS  R  H 

LT  HOORE  E  H 

LT  BETSILL  J  T 

LT  CATOE  F  E  JR 

LT  FLEMING  J  A  JR 

LT  MAY  H  B 

LT  KINARD  C  B 

LT  HARRIS  C  L 

LT  CAULDER  T  R 

LT  SHELLEY  F  M 

LT  TRAKAS  J  C 

LT  STREATER  J  L 

LT  WILLIAMS  D  W 

LT  HUGHES  K  H 

LT  LANE  D  R 

LT  BOSTIC  M  W 

LT  REID  W  S 

LT  VALDARIO  J  W 

LT  DAVIS  C  D 

LT  SIMS  G  L 

LT  ASHLEY  M  D 

LT  CARR  M  D 

LT  GAINEY  D  R 

LT  LANCASTER  F  K 

LT  LUTHER  R  W 

LT  ALLEN  W  H 

LT  WILSON  S  D 

LT  DEERING  D  G 

LT  GLOVER  E  L  JR 

LT  CANTY  J  L 

LT  BRUNSON  0  W 

LT  MITCHELL  JOHNNY 

LT  JACKSON  W  A 

LT  STEWART  R  W 


W  02/02/58  04/03/88 
W  03/16/69  04/14/91 
W  01/29/61  08/23/87 
W  01/29/61  08/26/84 
W  09/01/63  09/18/88 
W  09/01/63  01/20/80 
W  09/01/63  02/14/93 
W  09/06/64  09/22/85 
W  09/06/64  08/26/84 
W  09/06/64  08/21/88 
W  08/29/65  09/13/92 
W  07/10/66  10/11/92 
W  12/25/67  03/31/91 
W  01/28/68  10/11/92 
W  01/28/68  08/09/87 
W  01/28/68  04/29/90 
B  09/01/68  08/19/90 
W  09/01/68  06/07/92 
W  01/19/69  07/24/88 
W  01/12/70  02/19/89 
W  03/16/69  09/27/92 
W  03/16/69  08/23/87 
W  01/12/70  07/22/90 
W  01/12/70  07/17/88 
W  02/06/72  12/24/89 
W  01/10/71  09/17/89 
W  01/10/71  08/19/90 
W  01/10/71  10/11/92 
W  01/03/72  12/18/88 
W  02/06/72  07/08/90 
W  08/10/74  04/07/91 
W  09/24/72  04/05/87 
W  09/09/73  09/18/88 
B  09/08/74  09/27/92 
B  09/14/75  09/27/92 
B  09/14/75  09/27/92 
B  09/12/76  10/11/92 
W  07/07/77  08/15/93 
B  09/11/77  03/29/92 
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FSGT 

MEEK  J  G 

W 

02/02/58 

09/03/89 

FSGT 

NICHOLS  T  M 

W 

01/31/60 

09/13/92 

FSGT 

EZZELL  S  H 

W 

01/29/61 

07/05/81 

FSGT 

EZZELL  S  H 

W 

01/29/61 

02/17/94 

FSGT 

FULLER  T  L 

W 

03/16/69 

04/03/88 

FSGT 

STAPLETON  J  E 

W 

01/10/71 

09/27/92 

FSGT 

BUCKKAM  A  H 

W 

06/10/73 

01/03/93 

FSGT 

WILLIAMS  A  A 

B 

06/10/73 

01/03/93 

FSGT 

HEGE  S  K 

W 

09/09/73 

09/27/92 

FSGT 

ROBINSON  LEON 

B 

09/08/74 

03/14/93 

FSGT 

FORD  R  E  JR 

W 

09/12/76 

01/03/93 

FSGT 

MOBLBY  R  L 

W 

09/11/77 

10/14/90 

^ 
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SGT  OWENS  W  H 

SGT  LANCrORD  J  D 

SGT  BAKER  R  F 

SGT  ANDRBUCCI  MAURO 

SGT  GRAHAM  B  W 

SGT  SOUTHBRLIN  W  J 

SGT  RIKARD  G  W 

SGT  DEESB  E  W 

SGT  KELLY  F  K 

SGT  BECKWITH  W  H 

SGT  BAILEY  P  S 

SGT  GRAIN  D  L 

SGT  HARRISON  L  P 

SGT  KIHBRELL  J  E 

SGT  FERRELL  J  E 

SGT  ATKINS  H  V  JR 

SGT  HAMPTON  D  E 

SGT  SHAY  J  D 

SGT  SMUTZ  S  R 

SGT  STEPHENSON  J  R 

SGT  CARLSON  C  L 

SGT  LILIENTHAL  E  H  JR 

SGT  CARROLL  T  L 

SGT  DAVIS  G  J 

SGT  COLE  W  C 

SGT  HARRELSON  J  W 

SGT  LOGAN  A  J 

SGT  GRIFFITH  W  R  JR 

SGT  HARRIS  H  E  JR 

SGT  PAYNE  C  W  III 

SGT  WELCH  R  D 

SGT  STRICKLAND  T  H 

SGT  ELLIOTT  L  G 

SGT  ELLIOTT  R  G 

SGT  WILLIFORD  W  E 

SGT  BISHOP  C  E 

SGT  DOUGLAS  GARRETT 

SGT  GRAVES  H  J 

SGT  HICKS  A  S 

SGT  JONES  G  L  JR 

SGT  HIXON  R  E 

SGT  COBB  G  W 

SGT  KIMBRELL  D  G 

SGT  MCDONALD  B  S 

SGT  BROWN  N  F 

SGT  STYLES  G  L 

SGT  RICARD  T  E 

SGT  LUCKIE  SELLMORE 

SGT  PBLHAH  L  B 

SGT  JOHNSON  E  C 

SGT  ROZIER  G  B 

SGT  COLEMAN  R  I 

SGT  HOWARD  M  L 

SGT  LINGARD  F  L 

SGT  MOORE  J  D 

SGT  ROARK  R  F  III 

SGT  STUBBLBFIELD  H  A 

SGT  WRIGHT  H  S 


W  02/02/58  10/02/88 
W  03/03/62  02/16/92 
W  09/01/63  10/30/88 
W  09/01/63  09/27/92 
W  09/01/63  03/15/92 
W  09/06/64  05/27/90 
W  01/07/66  01/03/93 
W  08/29/65  09/04/88 
W  08/29/65  03/24/85 
W  07/10/66  09/25/88 
W  01/22/67  01/03/93 
W  01/22/67  10/02/88 
W  01/22/67  07/23/89 
W  08/13/67  03/24/85 
W  09/01/68  01/15/89 
W  03/16/69  11/26/89 
W  03/16/69  09/27/92 
W  03/16/69  01/03/93 
W  01/12/70  08/05/90 
W  01/12/70  03/29/92 
W  01/12/70  11/12/89 
W  01/12/70  07/23/89 
W  02/02/71  01/03/93 
W  04/09/77  09/27/92 
W  01/10/71  11/15/87 
W  01/10/71  02/03/91 
W  04/12/71  09/27/92 
W  02/06/72  02/14/93 
W  02/06/72  10/15/89 
W  03/31/77  01/03/93 
W  09/24/72  03/24/85 
W  09/24/72  02/18/90 
W  12/04/72  11/02/86 
W  06/10/73  09/30/90 
B  06/10/73  01/03/93 
W  02/12/75  09/27/92 
W  09/09/73  01/17/93 
W  09/08/74  05/14/89 
W  09/08/74  03/18/90 
W  09/08/74  11/20/88 
B  09/08/74  02/04/90 
W  09/14/75  04/11/93 
W  09/14/75  01/03/93 
W  09/12/76  09/16/90 
W  09/11/77  07/30/89 
W  09/05/78  09/27/92 
W  09/11/77  08/05/90 
B  02/26/78  09/27/92 
W  09/10/78  12/18/88 
B  02/03/80  03/17/91 
W  03/04/79  10/30/88 
W  02/28/82  08/15/93 
B  02/28/82  03/15/92 
B  02/28/82  08/15/93 
W  02/28/82  08/15/93 
W  02/28/82  04/11/93 
W  02/28/82  02/16/92 
W  02/28/82  09/27/92 
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SGT  -WATSON  B  A  W  W/i/^to/o*  w<t/ij./'»j 

SGT   GARDNER  M  T  W  03/03/85  09/13/92 
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CPL   HAMMOND  J  G  JR 
CPL   MCKINNBY  J  T 
CPL   CLBMMONS  G  VJ 
CPL   LONG  P  W 
CPL   LEE  D  0 
CPL   SCOTT  J  R 
CPL   SHAW  L  J 
CPL   SHAW  L  J 
CPL   VAUGHN  J  S 
CPL   BLANTON  D  W 
CPL   LOUDERMILK  W  G 
CPL   PRICE  K  J 
CPL   STEELE  C  B 
CPL   BLUME  R  D 
CPL   RICH  F  S 
CPL.  SAWYER  R  L 
CPL   STANTON  P  D 

CPL  KNIGHT  T  E 

CPL  ELLIOTT  A  L  JR 

CPL  HORLACHER  W  D 

CPL  SUMMER  L  S 

CPL  HOLCOMBE  J  W 

CPL  STRICKLAND  J  I 

CPL  STRICKLAND  J  I 

CPL  SWEAT  G  R 

CPL  DUNCAN  A  L  I 

CPL  COX  W  D 

CPL  WOOTEN  A  N  JR 

CPL  STRICKLAND  M  F 

CPL  FORD  R  M 

CPL  ALLEN  R  C  JR 

CPL  BROOKS  W  M 

CPL  GAMBLE  L  B 

CPL  GULLEY  P  W 

CPL  KING  G  F  JR 

CPL  MYERS  C  0 

CPL  COSTER  J  D 

CPL  SMITH  J  M 

CPL  TERRY  A  W 

CPL  MAULE  G  T 

CPL  DOUGLAS  H  A 

CPL  MCBLVEEN  L  J  JR 

CPL  DANIELS  J  T 

CPL  BAGWELL  J  M 

CPL  MCCLAIN  G  S 

CPL  MOSS  D  C 

CPL  RICHARDSON  M  D 

CPL  WILSON  J  P 

CPL  CARTES  B  M 

CPL  GAMBRBLL  R  E  JR 

CPL  EAGLETON  D  A 

CPL  MYERS  J  C 

CPL  WASHINGTON  D  J 

CPL  BURKETT  V  R  JR 

CPL  HANCOCK  T  B 

CPL  SIMON  W  C 

CPL  HAMM  G  B 

CPL  MCKINNBY  W  J 


roT, 


TO  Hire 


W  01/20/64  04/06/86 
W  09/01/63  07/01/82 
W  08/13/67  09/04/88 
W  08/13/67  09/04/88 
W  01/28/69  09/04/88 
W  01/28/68  11/26/89 
W  09/01/68  06/29/75 
W  09/01/68  01/03/93 
W  09/01/68  04/14/91 
W  09/01/68  10/13/88 
W  08/04/69  10/25/92 
W  03/16/69  09/04/88 
W  03/16/69  04/19/87 
W  03/16/69  09/03/89 
W  07/12/72  11/25/90 
W  01/12/70  03/17/91 
W  01/12/70  10/01/89 
W  01/11/70  10/13/88 
W  01/10/71  09/27/92 
W  01/10/71  04/02/89 
W  01/10/71  05/28/89 
W  02/06/72  01/08/89 
W  02/06/72  03/25/84 
W  02/06/72  04/16/89 
W  04/16/72  02/04/90 
W  09/24/72  05/23/93 
W  09/24/72  07/23/89 
W  09/24/72  01/27/89 
W  06/29/86  08/20/89 
W  05/19/74  04/01/90 
W  09/27/73  09/27/92 
W  06/10/73  05/14/89 
W  06/10/73  03/18/90 
W  06/10/73  02/05/89 
W  09/08/75  01/07/90 
W  06/10/73  10/14/90 
W  09/09/73  10/11/92 
W  09/09/73  08/05/90 
W  09/09/73  07/23/89 
W  03/28/74  08/20/89 
W  09/08/74  06/11/89 
B  09/08/74  05/28/89 
B  09/14/75  02/12/89 
W  09/14/75  03/28/93 
W  09/14/75  08/23/87 
W  09/14/75  11/16/86 
W  09/14/75  09/30/90 
W  09/14/75  02/19/89 
W  09/12/76  09/03/89 
W  09/12/76  09/03/89 
B  09/12/76  06/11/89 
B  09/12/76  05/23/93 
B  09/12/76  09/20/87 
W  09/11/77  05/13/90 
W  05/13/79  03/31/91 
B  09/11/77  04/02/89 
W  02/26/78  04/11/93 
W  02/26/78  09/17/89 


82-956  0-94-4 
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CPL  BOYCE  W  N  JR 

CPL  KELLEY  C  E 

CPL  RICHBOURG  D  E 

CPL  REYNOLDS  D  E 

CPL  BRANHAH  S  K 

CPL  BEST  A  G 

CPL  CHAMBERLAIN  J  R  JR 

CPL  LLOYD  T  M 

CPL  LONG  C  B 

CPL  GIBSON  T  M 

CPL  TABOR  W  P 

CPL  ROWE  R  H 

CPL  NEWTON  S  C 

CPL  HALMON  G  A 

CPL  MCGUIRE  B  A 

CPL  WILLARD  B  S  JR 

CPL  JONES  F  N  III 

CPL  GIBSON  R  E 

CPL  KING  C  H  JR 

CPL  METTS  M  L 

CPL  OLIVER  M  R 

CPL  PRIESTER  R  J 

CPL  RICE  R  J 

CPL  TEAGUE  J  D  JR 

CPL  WILSON  R  J 

CPL  WOODS  J  A 

CPL  COTTINGHAM  T  G 

CPL  DESROCHERS  R  S 

CPL  GORDON  J  S 

CPL  HARMON  M  R 

CPL  TERRY  H  R 

CPL  WILLIAMS  G  L 

CPL  COLLINS  T  L 

CPL  CLARK  J  C 

CPL  HERRINGTON  W  L  JR 

CPL  LABOUNTY  W  H 

CPL  NELL  JO-NATHAN 

CPL  SIMS  HENRY 

CPL  WEBB  D  R 

CPL  BLEDSOE  D  R 

CPL  FLEMING  C  M 

CPL  KELLY  D  D 


W  09/10/7^^11/26/89 

W  09/10/78  08/06/89 

W  09/10/78  10/11/92 

W  04/01/80  03/28/93 

W  03/04/79  10/01/89 

W  03/04/79  02/07/88 

W  03/04/79  04/16/89 

W  03/04/79  09/25/88 

W  04/03/88  02/04/90 

W  03/04/79  06/11/89 

W  03/04/79  03/19/89 

W  03/04/79  01/17/93 

W  03/04/79  02/04/90 

B  09/09/79  09/03/89 

W  09/09/79  01/31/93 

W  03/23/80  04/01/90 

W  07/20/80  03/28/93 

B  02/28/82  07/23/89 

W  02/28/82  09/03/89 

W  02/28/82  07/09/89 

W  02/28/82  04/02/89 

B  02/28/82  08/06/89 

W  02/28/82  02/07/88 

W  02/28/82  10/01/89 

W  02/28/82  11/11/90 

W  02/28/82  04/01/90 

W  02/20/83  04/14/91 

W  02/20/83  04/01/90 

W  02/20/83  06/24/90 

W  02/20/83  01/17/93  u/,A 

W  02/20/83  01/03/93 

B  02/20/83  01/17/93 

W  02/26/84  09/17/89 

W  07/26/87  05/23/93 

W  09/02/85  05/09/93 

W  09/02/85  02/14/93 

B  09/02/85  01/17/93 

B  09/02/85  05/09/93 

B  09/01/86  01/17/93 

W  03/08/87  01/17/93 

W  03/08/87  10/11/92  u/.A 

W  03/08/87  05/09/93 
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S.C.  DEPARTMENT  OF  PUBLIC  SAFETY 
OFFICE  OF  THE  DIRECTOR 


S410  Broad  Ruier  Road 


Columbia,  SC  29210 -4026  /"^  L   '  k  /  4-   fh~?> 


February  22,  1994 


First  Sergeant  A. A.  Williams 
S.C.  Highway  Patrol,  District  #6 
6355  Fain  Street 
Charleston  Heights,  S.C.    29405 

Dear  First  Sergeant  Williams: 

This  is  in  response  to  your  letter  on  behalf  of  the  Executive 
Board  of  the  S.C.  State  Trooper's  Coalition.  That  letter  raised  a 
number  of  legitimate  questions  about  advancement  opportunities  for 
females  and  minorities  within  the  Highway  Patrol,  so  I  welcome  the 
opportunity  to  respond  in  writing  to  each  of  those  issues.  Before 
discussing  specifics,  I  feel  it  is  important  to  discuss  how  I  see 
the  overall  policy  of  DPS  on  these  matters. 

On  countless  occasions  I  have  spoken  publicly  about  my  desire 
to  change  many  of  the  formal  and  informal  ways  of  doing  things 
within  the  Highway  Patrol.  As  for  promotions  and  related  personnel 
issues,  I  have  told  legislators,  the  news  media  and  others  that  it 
was  my  belief  that  historically  the  "good  old  boy"  system  allowed 
certain  individuals  to  be  given  favorable  treatment,  including 
preferential  treatment  in  terms  of  promotions.  Some  times  minority 
members  of  the  Patrol  received  unfair  treatment  as  a  result  of  this 
process.  I  have  said  in  no  uncertain  terms  that  DPS  will  seriously 
pursue,  as  one  of  our  major  goals,  the  elimination  of  these  unfair 
practices  in  the  Highway  Patrol  and  in  other  areas  of  the 
Department . 

An  example  of  my  public  statements  in  this  regard  can  be  found 
in  my  correspondence  and  remarks  to  members  of  the  South  Carolina 
Senate  Judiciary  Committee  just  last  month.  I  said  that  one  of  the 
top  priorities  for  DPS  was  to,  "Strengthen  recruitment  of  staff. 
This  is  being  accomplished  through  consolidation  of  certain  units 
and  better  public  relations.   We  are  also  examining  policies  which 

may  impede  our  recruiting  the  best  people.  These and related 

activities  will  include  stepping  uo  our  efforts  to  recruit  more 
women  and  minorities."   (emphasis  added) 
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Furthermore,  I  have  repeatedly  talked  about  four  core  values 
I  hold  as  an  individual,  and  which  DPS  has  adopted  as  an  agency. 
Those  core  values  are  ethical  conduct,  accountability,  efficiency 
and  professionalism.  Concerning  professionalism,  I  stated  the 
following  in  the  same  correspondence  to  members  of  the  Senate 
Judiciary  Committee:  "DPS  will  show  respect  for  the  public  and  its 
own  employees  while  skillfully  enforcing  the  laws  in  a  fair, 
impartial  manner.  We  are  reviewing  the  entire  process  we  use  at  DPS 
for  recruiting,  hiring,  training  and  disciplining  employees  with  a 
goal  of  employing  and  retaining  only  those  staff  who  are  able  to 
meet  the  highest  standards  for  professional  conduct.  This  project 
includes  efforts  to  recruit  staff  who  more  closely  reflect  the 
composition  of  our  state's  population.   (emphasis  added) 

I  feel  strongly  about  these  words  I  have  quoted,  and  have 
repeated  them  on  numerous  occasions.  In  fact,  there  are  at  least 
two  publications  being  printed  in  the  near  future  which  will 
contain  columns  by  me  with  the  same  ideas.  Note  that  those  words 
not  only  address  fairness  in  our  personnel  system,  but  also  the 
entire  way  we  do  business.  Articulating  such  concepts  is  the  key 
to  making  lasting  changes  in  the  system,  and  in  strengthening 
beliefs  and  practices  which  support  equitable  treatment. 
Therefore,  I  will  continue  to  talk  about  these  concepts  in  the 
future . 

However,  I  have  not  been  content  with  just  talking  about  the 
situation  we  inherited  when  DPS  was  created.  To  the  contrary,  I 
have  been  carefully  laying  the  groundwork  for  future  action  because 
I  want  unfair  practices  changed  in  a  real,  not  superficial,  way. 
And  I  want  those  changes  to  be  long-lasting,  not  just  momentary  in 
nature . 

An  example  of  my  approach  in  this  regard  is  the  top  staff  I 
have  recruited.  Each  and  every  one  of  our  management  team  is 
personally  committed  to  fair  and  equitable  treatment  of  all 
persons.  That  commitment  led  to  staff  proposing,  and  our  adopting, 
as  a  key  priority  for  DPS  in  1994  the  formulation  and 
implementation  of  a  new  promotion  policy  which  will  be  founded  on 
basic  principles  of  fairness  and  equity.  This  is  our  number  two 
priority,  ranked  second  only  to  those  pressing  restructuring  issues 
which  relate  to  successfully  establishing  this  Department.  The 
priority's  firm  language  reads  as  follows:  "Adopt  a  promotion 
policy  for  out  uniformed  officers.  This  policy  will  be  based  on 
merit  so  that  officers  will  not  be  promoted  because  of  who  they 
know,  but  because  of  their  performance  and  capabilities." 

So  let  me  assure  you  that  the  concerns  you  expressed  are 
similar  to  those  of  mine.  I  have  been,  and  will  continue  to  work 
on  adopting  and  implementing  changes  to  address  them  in  a  way  that 
will  make  a  real,  lasting  difference  in  how  things  get  done  at  DPS. 


97 


The  following  are  some  specific  comments  on  the  issues  you 
raised  in  your  letter: 

Promotion 

Advancement  opportunities  for  females  and  minorities  within 
the  Patrol  are  now  being  reviewed  and  acted  upon  when  opportunities 
are  available.   Discrimination  or  favoritism  is  prohibited. 

At  the  same  time,  we  have  been  developing  the  new  promotion 
policy  I  discussed  above.  After  months  of  work,  this  new  promotion 
policy  is  in  its  final  stages  of  revision.  Once  finalized, 
promotions  will  proceed  in  a  timely  manner,  thereby  giving  us  an 
opportunity  under  the  new  merit -based  system  to  make  better 
promotion  decisions. 

Recruitment 

Rather  than  waiting  for  the  best  potential  recruits  to  come  to 
us,  I  believe  we  need  to  seek  them  out,  with  a  special  emphasis  on 
women  and  minorities.  Therefore,  earlier  this  year  I  asked  staff 
to  prepare  a  plan  to  implement  such  an  effort  before  the  membership 
of  the  next  Patrol  basic  training  class  is  determined.  A  proposal 
was  recently  submitted  to  me  that  will  accomplish  my  objectives  by 
having  DPS  actively  identifying  and  recruiting  potential  Troopers 
in  the  criminal  justice  programs  of  our  universities,  colleges  and 
technical  schools.  An  extensive  follow-up  program  is  being  planned 
so  that  candidates  will  be  given  opportunities  to  visit  the  firing 
range,  ride  with  Troopers  while  they  are  on  duty,  etc.  Once  again, 
a  major  element  of  this  plan  will  be  an  emphasis  on  women  and 
minorities. 


Supervision 

The  selection  of  minority  supervisors  for  the  Transport  Police 
will  be  given  the  same  emphasis  as  for  the  rest  of  the  Department. 
Every  effort  will  be  made  to  ensure  that  promotion  decisions  are 
based  on  experience,  suitability  for  the  job,  fairness  and 
potential  leadership  abilities. 

You  will  also  be  interested  in  learning  that  I  am  in  the 
process  of  temporarily  appointing  Mr.  Curtis  Thomas,  a  black  male 
employed  by  the  Federal  Highway  Administration,  to  serve  as  Acting 
Deputy  Director  of  the  Transport  Police  Division.  This  is  being 
accomplished  through  a  State/Federal  Agreement  which  allows  the 
initial  appointment  for  a  one-year  period.  Mr.  Thomas  will  assist 
the  Transport  Police  with  the  organization,  administration  and 
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leadership  of  that  Division.  Mr.  Thomas  will  also  help  me  ensure 
that  minorities  are  identified  and  represented  in  the  Transport 
Police  Division. 

Investigative  Unit 

Appropriate  consideration  will  be  given  to  any  female  and/or 
minority  who  may  apply  for  vacancies  when  they  occur  in  the 
Investigative  Unit. 

Employment  Review  Board 

The  entire  employment  process  will  be  reviewed  by  Colonel 
Morris  and  the  Deputy  Director  for  Administrative,  Financial 
Services  and  Safety  Division.  They  will  recommend  to  me  procedures 
the  Department  should  use  to  ensure  fairness  and  equity  in  all 
aspects  of  the  employment  process. 

Affirmative  Action 

I  have  ultimate  responsibility  for  Affirmative  Action  at  DPS. 
I  have  delegated  the  day-to-day  responsibility  for  Affirmative 
Action  to  Joyce  Smith,  Deputy  Director  for  Administrative, 
Financial  Services  and  Safety  Division.  It  is  her  obligation  to 
carry  out  our  mission  in  this  regard.  The  actual  development, 
monitoring  and  maintenance  of  the  Affirmative  Action  plan  will  be 
assumed  by  the  Human  Resource  Office  in  the  Administrative, 
Financial  Services  and  Safety  Division. 

The  philosophy  I  discussed  at  the  beginning  of  this  letter  and 
the  responses  to  the  specific  issues  you  raised  apply  to  each 
Division  of  DPS.  My  obligation  to  the  Highway  Patrol  and  to  the 
entire  Department  is  to  recruit,  hire  and  train  the  best  applicants 
that  we  possibly  can  find.  Once  people  are  employed  at  DPS,  they 
should  receive  fair  and  equitable  treatment  in  all  aspects  of  their 
employment.  Anything  less  than  that  is  totally  unacceptable  to  me. 

It  is  important  for  all  of  us  to  remember  that  these  issues 
were  not  created  over  night.  Likewise,  we  will  not  be  able  to 
resolve  all  of  them  over  night.  My  concern  about  all  areas  of  our 
work  is  that  DPS  strive  to  go  beyond  mere  compliance  with  basic 
legal  requirements  which  are  placed  upon  us.  Therefore,  my  goal  is 
to  cultivate  an  environment  in  this  Department  that  encourages  the 
fair  treatment  of  everyone.  This  will  obviously  take  time.  Your 
assistance  and  that  of  others  is  needed  to  help  create  and  maintain 
this  culture.  I  know  you  feel  these  are  pressing  issues,  and  so  do 
I.  However,  like  most  good  things,  patience  is  needed  to  allow  the 
seeds  that  are  planted  to  bear  fruit. 
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Thank  you  for  writing  to  me  about  these  matters.  They 
represent  just  some  of  the  issues  I  have  been  aware  of,  and  I  will 
continue  to  address  them  as  we  make  this  Department  the  best  of  its 
kind  in  all  respects. 


erely, 


in  Rose 
tor 


BBR: JS/vmp 


Colonel  A.T. 
Joyce  Smith 


Morris 
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Mr.  Payne.  Mr.  Rosario. 

Mr.  Rosario.  Good  afternoon.  Thank  you  for  allowing  me  to  tes- 
tify before  your  subcommittee. 

I  am  currently  the  president  of  the  Hispanic  Police  Association 
in  Washington,  DC.  I  am  also  employed  by  the  Metropolitan  Police 
Department  where  I  am  currently  master  patrol  officer  for  five 
years.  Behind  me  I  have  Mr.  Juan  Espinal,  who  used  to  be  a  mem- 
ber of  the  Metropolitan  Police  Department  and  is  now  with  the 
EEOC. 

Let  me  tell  you  a  little  bit  about  the  Hispanic  Police  Association. 
It  was  established  in  1976.  The  goals  and  objectives  of  the  Hispanic 
Police  Association  are  to  enhance  employment  and  advancement 
opportunities  of  Hispanic  employees  of  the  Washington  metropoli- 
tan police  departments.  This  would  include  recruiting,  special  as- 
signments, and  promotion;  and  to  improve  communication  between 
the  Washington  metropolitan  area  police  departments  and  its  His- 
panic employees;  and  to  build  a  better  relationship  with  members 
of  the  Hispanic  communities  and  the  police  departments  that  serve 
them. 

Let  me  start  off  by  saying,  members  of  the  Hispanic  Police  Asso- 
ciation believe  that  Hispanics  and  other  minorities  are  discrimi- 
nated against  in  promotions,  assignments,  and  unfairly  and  exces- 
sively disciplined  by  command  officers  of  the  Metropolitan  Police 
Department.  Minority  officers  who  complain  about  unfair  treat- 
ment are  retaliated  against  by  the  officials  they  make  complaints 
against  and  by  supervisors  who  are  friends  of  the  retaliatory  offi- 
cials. 

This  is  something  that  has  been  going  on  since  I've  been  here. 
The  minute  you  make  a  complaint  against  a  certain  offiicial,  you 
are  labeled  as  a  troublemaker.  So  they  definitely  will  go  out  there 
and  try  to  get  you.  Any  minimal  thing  that  other  offiicers  will  get 
over  on,  they  try  to  burn  you  for  it. 

Approximately  eight  formal  complaints  have  been  filed  by  His- 
panic police  offiicers  with  the  government  of  the  District  of  Colum- 
bia, Department  of  Human  Rights,  and  Minority  Business  Develop- 
ment. And  there  have  been  two — let's  make  a  correction  on  that  for 
the  record — make  that  three  complaints  filed  with  the  Equal  Em- 
ployment Opportunity  Commission  alleging  discrimination  on  the 
basis  of  national  origin. 

Chairman  Owens.  Would  you  speak  into  the  mike,  please,  sir. 

Mr.  Rosario.  The  alleged  discriminatory  offiicials  are  white  and 
African-American  supervisors  and  commanders.  These  complaints 
have  been  filed  in  the  last  two  years. 

The  Metropolitan  Police  Department  lacks  sensitivity  and 
multicultural  training.  After  May  1991,  after  the  Mt.  Pleasant 
riots,  the  department  made  an  effijrt  but  they  have  not  followed  it. 
The  feeling  that  a  lot  of  Hispanic  offiicers  get  is,  it  seems  like  high- 
ranking  officials  who  are  either  white  or  black,  who  are  involved 
in  incidents,  are  not  disciplined  for  their  actions,  even  if  these  inci- 
dents are  of  a  criminal  nature. 

I  submitted  for  the  record,  I  have  a  complaint  involving  several 
offiicers,  a  complaint  labeled  as  "Officer  Diaz  Complaint."  I  will 
read  just  part  of  what  happened.  On  December  3,   1992,  Officer 
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Diaz  filed  a  complaint  regarding  the  order  to  return  a  pager  and 
stated  in  his  letter  to  Captain  Monroe,  and  I  quote: 

"This  directive,  as  related  by  Sergeant  Scott,  is  a  matter  of  grave 
concern  to  me.  I  believe  that  services  provided  to  the  community 
by  the  Emergency  Response  Team  are  of  paramount  importance. 
This  is  even  more  critical  as  it  relates  to  the  Latino  community,  es- 
pecially in  view  of  recent  difficulties  in  the  Mt.  Pleasant  area  of  the 
city.  As  one  of  the  very  limited  number  of  available  Hispanic  nego- 
tiators, I  feel  that  I  have  a  personal  responsibility  to  the  depart- 
ment and  the  community  to  remain  available  to  intervene  in  situa- 
tions where  communication  difficulties  often  result  in  escalation  of 
the  primary  police  response." 

I  would  like  to  make  a  statement  that  Officer  Diaz,  who  is  now 
detailed  to  the  training  academy,  is  still  a  member  of  the  Emer- 
gency Response  Team.  Under  our  department  policies,  he  is  not  to 
lose  his  assignment.  Officer  Diaz  has  also  waited  approximately 
two  years  for  the  Equal  Employment  Opportunity  Commission  to 
respond  to  his  complaints.  He  has  also  waited  approximately  a  year 
and  a  half  for  a  response  from  the  District  of  Columbia  Department 
of  Human  Rights. 

Going  back,  on  November  30,  1989,  the  Third  District  EEO  coun- 
selor. Officer  Vernon  F.  Bailey,  investigated  a  complaint  that  was 
submitted  by  Officer  Juan  Espinal  and  other  officers.  I'm  going  to 
read  part  of  what  that  reflected.  The  report  reads,  in  part: 

"Several  black  and  Hispanic  officers  stated  that  they  have  been 
disciplined  for  infractions  such  as  not  having  their  hats  on  outside 
while  at  the  scene  of  an  incident,  not  having  their  batons  at  roll 
call,  shoes  unshined,  badge  not  on  in  roll  call,  et  cetera.  In  each 
of  these  instances,  white  officers  have  been  guilty  of  the  same  in- 
fractions. 

"As  part  of  the  investigation,  the  personnel  folders  of  all  B  Sec- 
tion officers,  as  of  November  1988,  were  examined.  Fifty-three  offi- 
cers were  reviewed.  Thirty-three  were  black,  representing  62  per- 
cent; 30  were  Hispanic,  25  percent;  and  7  were  white,  13  percent. 
Not  counting  court  and  clinic  no-shows  and  lateness,  there  were  92 
instances  of  discipline  back  to  1986.  Fifty  of  these  disciplinary  ac- 
tions were  against  black  officers,  for  54  percent;  40  were  against 
Hispanic  officers,  or  44  percent;  and  2  were  against  white  officers, 
for  2  percent." 

After  this  complaint  was  submitted  to  the  Labor  Relations  Office 
of  the  Equal  Opportunity  Office  of  the  Metropolitan  Police  Depart- 
ment, the  investigation  showed  that  after  that  a  lieutenant,  a  cap- 
tain, and  a  sergeant  were  transferred  from  the  Third  District  to 
other  districts  or  divisions.  In  my  view,  this  doesn't  stop  the  prob- 
lem. Just  taking  one  person  and  sending  them  to  another  place  is 
going  to  create  a  problem  somewhere  else.  So  one  thing  that  I  defi- 
nitely believe  in  is  that  these  people  should  be  reprimanded  for 
their  actions. 

Officer  Espinal  was  fired  from  the  Metropolitan  Police  Depart- 
ment approximately  a  year  ago  for  some  administrative  procedures. 
He  has  won  his  arbitration,  and  he  is  still  pending.  However,  since 
then,  he  has  been  given  a  job  with  the  EEOC  as  an  investigator. 

Although  the  Department  is  supposed  to  have  an  affirmative  ac- 
tion plan,  and  Hispanics  are  severely  underrepresented  at  the  rank 
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of  lieutenant  and  above,  I  am  aware  that  Hispanics  who  have 
passed  the  promotion  examinations  for  Heutenant  and  captain  have 
been  overlooked  for  selection.  Currently,  the  highest  ranking  His- 
panic police  officer  in  the  Metropolitan  Police  Department  is  a  lieu- 
tenant. 

To  further  put  the  promotion  issue  in  perspective,  only  one  His- 
panic police  officer  has  ever  held  the  rank  of  inspector  in  the  his- 
tory of  the  Metropolitan  Police  Department,  and  that  is  not  the 
highest  rank  in  the  department.  After  that  we  have  deputy  chief, 
assistant  chief,  and  then  chief  of  police.  This  person  retired  ap- 
proximately three  years  ago. 

Currently,  there  are  only — I  want  to  give  an  estimated  number 
of  about  150  Hispanic  or  Latino  officers  in  the  department.  I  am 
almost  certain  that  this  number  is  incorrect.  The  number  is  less 
than  that,  which  would  account  for  something  like  3  percent  of  the 
department.  Recently,  the  Metropolitan  Police  Department  issued  a 
press  release  saying  that  they  had  210  Hispanics,  something  that 
I  believe  is  definitely  not  an  accurate  figure. 

When  we  have  interviews  or  oral  boards  for  special  assignments, 
and  things  of  that  nature,  Hispanics  have  been  represented  on 
these  boards  only  a  few  times. 

Currently,  the  EEOC  will  be  the  agency  to  investigate  the  allega- 
tions of  discriminatory  employment  practices  at  the  Metropolitan 
Police  Department.  However,  they  have  a  backlog  of  investigations, 
and  the  discriminatory  treatment  Hispanic  officers  face  daily 
should  be  remedied  as  soon  as  possible.  As  police  officers,  we  have 
been  taught,  and  we  believe,  that  "justice  delayed  is  justice  de- 
nied." It  is  in  light  of  this  basic  principle  that  I  am  asking  that  this 
subcommittee  acknowledge  the  legitimacy  of  the  discrimination. 

I  believe  that  time  is  very  important.  Sometimes  these  com- 
plaints take  so  long  that,  by  the  time  that  they  are  finally  inves- 
tigated, it  has  weakened  the  complaint  itself.  Then  we  have  situa- 
tions where — and  I  am  just  going  to  run  quickly  to  a  situation  that 
happened  to  me  back  in  June  of  1992. 

I  went  before  an  oral  board  for  the  position  of  master  patrol  offi- 
cer. The  board  was  conducted  improperly.  A  black  lieutenant  was 
allowed  to  sit  on  the  board  even  though  I  had  filed  a  complaint 
against  the  lieutenant  back  in  1991.  I  learned  that  I  was  not  cho- 
sen for  the  position.  I  was  certain  that  I  had  performed  extremely 
well. 

Based  on  the  fact  that  the  board  was  conducted  improperly  and 
that  I  felt  that  the  lieutenant  was  biased,  I  filed  a  complaint  with 
the  Third  District  Commander,  back  then  Deputy  Chief  Larry 
Soulsby.  Deputy  Chief  Soulsby  requested  that  another  oral  board 
be  formed.  The  white  captain  who  directed  the  oral  board  had 
knowledge  of  the  conflict  between  myself  and  the  lieutenant.  On 
July  29,  1992,  for  the  second  time,  I  appeared  before  an  oral  board 
for  the  position  of  master  patrol  officer.  I  performed  well  and  was 
chosen  for  the  position. 

These  types  of  situations  continue  to  happen  on  a  regular  basis. 

The  Metropolitan  Police  Department  did  not  have — even  though 
we  are  required  to  have  one  by  law — what  we  call  a  Hispanic  pro- 
gram  manager.   We   have   not  had   one   for  approximately  three  ^ 
years.  The  Hispanic  program  manager  is  the  person  that  will  oper- 
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ate  out  of  the  Labor  Relations  Division  to  monitor  the  recruiting, 
assignment,  promotion,  and  termination  of  Hispanics  in  the  Metro- 
poHtan  Police  Department. 

To  go  a  little  further,  at  the  training  academy,  going  back  as  far 
as  1986  to  approximately  1992,  there  was  no  Hispanic  or  Latino  in- 
structor at  the  training  academy,  even  though  we  had  qualified 
personnel  in  the  department. 

And  then  the  kind  of  abuse  that  sometimes  we  have  to  put  with 
in  this  department,  and  this  is  going  back  to  March  1996  [sic].  A 
white  instructor  of  the  Metropolitan  Police  Department  training 
academy  addressed  a  group  of  Hispanic  recruits  and  made  the  fol- 
lowing statements  which  I  am  going  to  quote.  He  said,  "You  His- 
panics are  the  last  niggers  on  the  block." 

This  is  the  kind  of  abuse  we  have  to  put  up  with  in  this  depart- 
ment, not  to  mention  the  times  when  we  are  told  by  our  fellow  offi- 
cers and  officials  not  to  speak  our  native  language.  This  is,  again, 
going  back  to  multicultural  sensitivity  awareness. 

Even  though  we  study  for  promotions,  it  might  not  be  that  easy, 
because  passing  the  test  is  not  the  issue.  The  issue  is,  when  you 
have  to  go  before  the  boards  made  up  by  officials  of  the  Metropoli- 
tan Police  Department,  to  have  knowledge  that  it  might  be  changed 
this  time  around.  For  some  reason,  all  it  takes  is  a  phone  call.  I 
am  aware  of  that.  If  for  some  reason  somebody  doesn't  like  you,  all 
they  have  to  do  is  pick  up  the  phone,  call  somebody  downtown,  and 
say,  for  example,  "Rosario  is  coming  down,"  and  that's  all  it  takes. 

I  have  known  of  people  that  have  done  extremely  well  on  the 
written  exam  and  people  who  are  prepared,  qualified  to  move  up 
in  the  ran*ks,  and  for  some  reason  they  are  overlooked. 

I  will  also  respectfully  request  to  have  the  following  additional 
documents  made  part  of  the  hearing  record,  which  I  brought  those 
copies.  It  would  be  the  January  1992  report  of  the  United  States 
Commission  on  Civil  Rights,  titled,  "Racial  and  Ethnic  Tensions  In 
American  Communities;  Poverty,  Inequality,  and  Discrimination, 
Vol.  I,  the  Mt.  Pleasant  Reports,"  pages  40  to  46;  complaint  of  dis- 
crimination filed  by  Officer  Juan  Espinal;  complaint  of  discrimina- 
tion filed  by  Jose  Diaz;  and  a  complaint  that  I  filed  also. 

Mr.  Payne.  Without  objection,  they  will  be  entered  into  the 
record. 

[The  material  referenced  above  follows:] 
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UNITED  STATES  OF  AMERICA 

COMMISSION  ON  CIVIL  RIGHTS 

SUBPENA 


To 


GREETINGS: 

PURSUANT  10  the  authority  of  Public  Law  98-183,  ^fl'.^f"^  7975  et  seq.  (H''csl  Supp.  ig^  and 

Notice  of  Hearing  having  been  duly  published  in  the  Federal  Register  on    December   30. 1991 

at  page  67274      ,  a  copy  of  which  is  attached  hereto. 

YOU  ARE  HEREBY  COMMANDED  to  be  and  appear  before  the  United  Stales  Commission  on  Civil 
Rights,  or  a  dulv  appointed  Subcommittee  thereof,  at  a  Hearing/Session  for  return  of  subpenaed  documents 

on  \ l'?i'0 ,  19        92      .at  (o'^        o'clock.     P     .m..  at:  

Carlos  Rosarlo  Adult  Education  Center 

34th  Street  and  Wisconsin  Avenue,  N.W. ,  Washignton,  D.C.   20007 

then  and  there  to  testify  with  respect  to  what  you  may  know  relative  to  subject  matters  of  inquiry  commuted 
by  law  to  the  consideration  of  said  Commission,  and  not  to  depart  without  leave  of  said  Commission,  and 

YOU  ARE  HEREBY  COMMANDED  FURTHER  to  bring  with  you  and  produce  before  said  Commis- 
sion, or  a  duly  authorized  Subcommittee  thereof,  the  following: 


HEREOF  FAIL  NOT,  as  you  will  answer  your  default  under  the  pains  and  penalties  in  such  cases  made 

as  aipended 
and  provided  in  Sections  6(f)  and  6(g)  of  the  United  States  Commission  on  Civil  Rights  A  ct  of  1983,  (42  U.  S.C.A. 

197Sdtf)  and  I975d(g)  (West  Supp.  mtO).  reproduced  herein. 

PURSUANT  to  the  Rules  on  Hearings  of  the  United  States  Commission  on  Civil  Rights,  a  copy  of  which 

is  attached  hereto,  an  office  has  been  established  at:  1121   Vermont  Avenue.    N.W.,      Room   600 
Washington,    D.C.      20425 


for  the  receipt  of  requests  authorized  under  the  Rules  and  for  the  receipt  of  other  communications  to  the  Commis- 
sion with  respect  to  the  Hearing  and  this  subpena. 

Issued  by  the  United  Slates  Commission  on  Civil  Rights,  and 

Given  under  my  hand  this  2Qth  day  of      .Tanuary 


Chairman 
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GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 

POLICE    AND    FIREFIGHTERS    RETIREMENT   AND    RELIEF    BOARD 

SI3    a    STREET.     N  W. 
WASHINGTON.    O.    C.         20001 


_  September   4,    1992 

MEMORANDUM 


TO:  Inspector  William  Ritchie.  Direaor^ 

Board  of  Surgeons 


/Ul. 


FROM:  Alma  L.  Hicks,  Chairperson 

Police  and  Firefighters  Retirement  and  Relief  Board 


SUBJECT:       Officer  Juan  Espinal,  DCMPD 

The  Police  and  Firefighters  Retirement  and  Relief  Board  (the  Board)  met  on  October  24,  1991 
and  considered  the  case  of  Officer  Espinal  as  it  was  referred  with  the  Board  of  Surgeons  (BOS) 
summary  report  dated  September  9,  1991.  The  Board,  at  that  time  returned  the  case  to  the 
Clinic  under  cover  memorandum  dated  Oaober  24.  1991.  stating  that  after  its  review,  it  was  the 
Board 's  impression  that  the  case  should  be  more  appropriately  labeled  a  disciplinary  one. 

77: <•  BOS  returned  the  c  ise  tc  the  Board  with  a  <^ummary  rcoort  da'ed,  Januc-y  27,  1992.  The 
Board  members,  in  the  interest  of  insuring  a  more  effective  disposition  of  the  matter,  decided  to 
hold  a  hearing.  The  case  was  heard  on  May  21,  1992.  Testimony  was  heard  from  Dr.  Jack 
Raher  of  the  BOS  as  well  as  Officer  Espinal.  The  hearing  weru  to  its  conclusion  and  the  Board 
voted  that  Officer  Espinal  "was  not  disabled  for  useful  and  efficient  service  with  the  department' 
and  therefore.  Officer  Espinal  was  not  retired.  An  interim  order  to  that  effect  was  issued  on 
May  22,  1992. 

On  July  15,  1992,  the  Board  received  additional  material  regarding  Officer  Espinal  along  with 
a  memorandum  from  you  dated  July  13,  1992.  A  quorum  of  Board  members  met  in  August  and 
considered  the  additional  material  along  with  Corporation  Counsel's  recent  memorandum 
providing  guidance  in  such  matters.  The  Board,  therefore,  decided  not  to  rehear  the  case, 
because  it  was  felt  that  the  additional  material  submitted  could  'have  reasonably  been  discovered 
before  the  initial  hearing '. 

I  am  therefore  returning  Officer  Espinal 's  medical  jacket  to  you.  If  you  have  any  questions, 
please  call  me  on  202/727-2244. 

ALH/dm 

Attachments:  Corporation  Counsel  memo,  7/29/92 

^^.  3obb\  Wuuace.  i\cpii'^L'HtainL' 
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Affidavit  of  Jusm  Espinal 

My  name  is  Juan  Espinal.  I  reside  at  5606  Sargent  Road,  Hyattsville,  Maryland. 
I  am  over  21  years  of  age.  I  am  currently  a  police  officer  with  the  Metropolitan  Police 
Department  ("MPD")  in  the  District  of  Columbia.  I  have  been  a  professional  police 
officer  for  over  13  years,  the  last  six  of  which  I  have  served  with  the  MPD. 

I  have  received  numerous  commendations  from  the  MPD  in  recognition  of  my 
police  work  including  five  awards  for  Commendable  Performance  of  Duty,  two  Letters 
of  Commendation  and  an  Outstanding  Police  Service  Award.  In  addition,  I  have 
received  numerous  letters  of  appreciation  from  members  of  the  community  and  service 
organizations. 

Although  I  am  currently  assigned  to  the  Third  Police  District,  which  includes 
many  Latinos,  I  have  been  detailed  to  work  in  the  Sixth  Police  District,  which  has  few 
Latinos. 

As  a  police  officer  serving  in  the  District  of  Columbia,  I  have  witnessed  numerous 
incidents  of  police  misconduct  against  members  of  the  Latino  Community  by  officers 
serving  in  the  MPD.  Such  misconduct  has  taken  the  fonn  of  verbal  abuse,  deliberate 
harassment,  unlawful  arrest,  unlawful  search  and  seizure,  physical  abuse  and  use  of 
excessive  force.  In  addition,  I  have  also  witnessed  MPD  officers  refuse  to  investigate  or 
take  complaints  regarding  crimes  committed  against  Latino  victims. 

After  witnessing  the  police  misconduct  described  above,  I  have  often  complained 
to  police  supervisors  and  senior  police  officials  regarding  the  misconduct  of  my  fellow 
officers.  As  far  as  I  know,  none  of  my  complaints  has  resulted  in  disciplinary  action 
taken  against  another  police  officer. 

In  addition,  I  have  made  numerous  suggestions  to  senior  police  officials  regarding 
methods  and  procedures  to  improve  the  relationship  between  the  District  of  Columbia 
Latino  Community  ("Latino  Community")  and  the  MPD.  As  far  as  I  know,  none  of  my 
suggestions  have  been  adopted  or  implemented  by  the  MPD. 

The  racist  attitudes  of  MPD  officers  toward  the  Latino  Community  was 
underscored  to  me  during  remarks  made  at  the  MPD  Police  Academy  by  an  instructor 
in  1985,  who  stated,  "You  Hispanics  are  the  last  niggers  on  the  block." 

On  July  31,  1988,  I  was  assigned  to  the  Third  District  and  working  during  the 
Hispanic  Festival  which  occurred  on  that  date.  At  one  point  during  that  day  I  saw 
several  MPD  officers  chasing  an  Hispanic  male  that  I  knew  from  the  neighborhood. 
When  the  officers  stopped  the  suspect  I  went  over  to  see  if  I  could  help  translate  for  the 
officers  because  I  knew  that  the  suspect  spoke  very  little  English  and  that  the  officers 
spoke  very  little  Spanish.  I  then  noted  that  the  suspect  and  the  situation  appeared 
under  control. 
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I  then  noted  that  other  officers  had  grabbed  another  Hispanic  male.  Several 
officers  had  grabbed  his  hands  and  feet  while  another  officer,  a  police  sergeant,  had  the 
man  in  an  unlawful  "choke  hold."  I  could  see  that  the  man  could  barely  breath.  The 
man's  complexion  started  to  turn  red  and  then  dark  from  lack  of  oxygen.  I  feared  that 
he  would  suffocate.  I  went  over  to  translate  for  the  man  and  the  police  officers,  hoping 
to  avoid  an  unfortunate  injury  or  death  of  the  suspect.  Further,  I  noted  that  the  crowd 
attending  the  Hispanic  Festival  was  getting  agitated  and  began  shouting,  "pohce  abuse". 
I  then  requested  permission  from  a  police  lieutenant  to  talk  to  the  suspect.  The 
permission  was  granted  and  I  told  the  suspect,  in  Spanish,  to  let  the  ofiicers  handcuff 
and  arrest  him.  The  man  was  then  successfully  handcuffed  and  taken  to  the  police 
station  for  processing. 

For  my  actions  at  the  Hispanic  Festival,  the  MPD  has  attempted  to  make  me  a 
"scapegoat"  and  attempted  to  have  me  fired. 


City  of  Washington  ) 

)  ss. 
District  of  Columbia  ) 


Sworn  to  and  subscribed  before  me  this  ^      day  oi-ftuui-^u^  .  1992 


^ 


Jtary  Public 
My  Commission  expires:      yij  c..- 


dTU^joAj^ 
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Affidavit  of  Luis  Rodriguez 

My  name  is  Luis  Rodriguez.  I  reside  at  320 1  Toledo  Place,  Apartment  103, 
Hyattsville,  Maryland.  I  am  over  21  years  of  age.  I  was  a  professional  police  officer  with 
the  Metropolitan  Police  Department  ("MPD")  in  the  District  of  Columbia  from 
December,  1985  to  October,  1990. 

During  that  period  I  received  numerous  commendations  from  the  MPD  and 
numerous  letters  from  members  of  the  community  and  service  organizations  in 
recognition  of  my  police  work. 

As  a  MPD  officer  I  have  witnessed  numerous  incidents  of  police  misconduct 
against  members  of  the  Latino  Community.  I  have  witnessed  verbal  abuse,  deliberate 
harassment,  unlawful  arrest,  unlawful  search  and  seizure,  physical  abuse  and  use  of 
excessive  force.  I  have  also  witnessed  MPD  officers  refuse  to  investigate  or  take 
complaints  regarding  crimes  committed  against  Latino  victims. 

I  have  often  complained  to  police  supervisors  and  senior  MPD  officials  regarding 
the  misconduct  of  my  fellow  officers.  As  far  as  I  know,  none  of  my  complaints  has 
resulted  in  the  discipline  of  another  police  officer. 

I  have  also  witnessed  the  unjustified  and  unwarranted  discretionary  arrest  of 
numerous  Latinos  by  my  fellow  officers.  Such  arrests  have  often  been  made  while 
officers  were  competing  for  the  "Officer  of  the  Month"  award  issued  by  certain  MPD 
Police  Districts.  Officers  compete  for  the  award,  in  part,  on  the  number  of  arrests  made 
during  a  selected  time  period.  I  have  witnessed  certain  MPD  supervisors  advise  certain 
officers  of  the  number  of  arrest  they  need  in  order  to  win  the  award.  I  have  also 
witnessed  these  same  officers  enter  the  Latino  Community  in  the  Third  and  Fourth 
Police  Districts  and  proceed  to  make  unjustified  and  unwarranted  discretionary  arrests 
of  Latinos  for  alleged  offenses  such  as  Disorderly  Conduct  and  Public  Intoxication  in 
order  to  improve  their  arrest  statistics. 
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In  many  such  instances  I  have  personally  loaned  to  the  Latino  defendants  the 
collateral  bond  required  to  get  out  of  jail,  although  I  was,  of  course,  unable  to  do  this 
for  every  defendant. 


,^A^. 


Luis  Rodrigu 


City  of  Washington 
District  of  Columbia 


) 
)  ss. 

) 


;^^d, 


Sworn  to  and  subscribed  before  me  this  7^'  day  o 


My  Commission  expires: 


,  1992. 


i/ix  c. 
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■otloa:      This  decision  aqr  l»  toimally  revised  before  It  Is  publlslied  la  tlie  District  of  Coliat>la  Beglster. 
Parties  should  proi^ptly  notify  tills  offlcse  of  snr  fonsl   errors   to   thst   tiksy  Bsy  be  correcrtod  before 
publlsfalog   tbe  decision.      Tbls  ootlce   Is  not   Intended   to  provide  an  opportisiltT   for  s   subetsntlvs  dielle 
to  the  decision. 


GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 
PUBLIC  EMPLOYEE  RELATIONS  BOARD 


In  the  Matter  of: 
Metropolitan  Police  Department 


Petitioner, 


and 


Fraternal  Order  of  Police, 
Metropolitan  Police  Department 
Labor  Committee  (On  behalf  of 
Officer  Juan  Espinal) 

Respondent. 


PERB  Case  No.  93-A-04 
Opinion  No.   378 


DECISION  AND  ORDER 
On  September  16,  1993,  the  District  of  Columbia  Metropolitan 
Police  Department  (MPD)  filed  an  Arbitration  Review  Request  with 
the  Public  Employee  Relations  Board  (Board).   MPD  requests  that 
the  Board  review  an  arbitration  award  (Award)  that  decided  a 
grievance  filed  by  the  Fraternal  Order  of  Police,  Metropolitan 
Police  Department  Labor  Committee  (FOP)  on  behalf  of  Officer  Juan 
Espinal,  the  Grievant.   MFC's  Request  i^  based  on  its  contention 
that  the  Arbitrator  exceeded  his  jurisdiction  and  was  without 
authority  to  adopt  the  standard  of  proof  he  applied  in  deciding 
the  Award.   FOP  filed  an  Opposition  to  the  Arbitration  Review 
Request  on  October  1,  1993,  arguing  that  the  Arbitrator's  Award 
was  a  proper  exercise  of  authority  within  his  Jurisdiction. 

The  issue  before  the  Board  is  whether  or  not  there  is 
a  statutory  basis  for  our  review  of  the  Award.  Under  the 
Comprehensive  Merit  Personnel  Act  (CMPA),  D.C.  Code  Sec.  1- 
605.2(6),  the  Board  is  authorized  to  "[c]onsider  appeals  from 
arbitration  awards  pursuant  to  grievance  procedures:  Provided, 
however,  that  such  awards  may  be  reviewed  only  if  the  Arbitrator 
was  without,  or  exceeded  his  jurisdiction...."   Upon  review  of 
the  Award,  the  pleadings  of  the  parties  and  applicable  Board 
law,  the  Board  concludes  that  the  reasons  presented  in  MPD's 
Arbitration  Review  Request  do  not  present  a  statutory  basis  for 
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our  review. 

The  Arbitrator  decided  a  grievance  of  an  adverse  action  by 
MFD  that  removed  the  Grievant  from  service.   The  Award,  in  the 
main,  reduced  the  Grievant 's  termination  to  a  suspension.   MPD's 
appeal  of  the  Award  turns  on  its  contention  that  the  Arbitrator 
used  a  standard  of  proof,  i.e.,  beyond  a  reasonable  doubt,  that 
is  different  than  that  "mandated  by  adverse  action  procedures  for 
Department  disciplinary  actions",  i.e.,  preponderance  of  the 
evidence.   Therefore,  MPD  argues,  the  Arbitrator  was  without 
authority  to  use  the  standard  and  the  resulting  Award  "flowing 
from  an  analysis  based  on  the  higher  standard  of  proof  was 
inappropriate."  (Req.  a  3.) 

There  is  no  question  that  the  Arbitrator  applied  a  beyond-a 
reasonable-doubt  standard  of  proof,  in  his  assessment  of  the 
evidence,  to  determine  whether  MPD  had  met  its  burden  of  proof. 
(Award  at  21.)   MPD's  argument,  however,  that  a  lesser  standard 
of  proof,  i.e.,  preponderance  of  the  evidence,  is  mandated 
consists  of  a  citation  to  an  inapplicable  District  Personnel 
Manual  (DPM)  provision  and  a  rule  of  a  D.C.  agency  which  has  no 
jurisdiction  over  this  arbitration  proceeding. V 


V  Although  we  recognize  that  DPM  regulations  have  the  force 
of  law  under  the  CMPA,  the  regulation  cited  by  MPD  has  no 
application  to  the  proceeding  before  the  Arbitrator.  American 
Federation  of  Government  Employees,  Local  631,  AFL-CIO  and  D.C. 

Department  of  Public  Works.  DCR  ,  Slip  Op.  365  at  n.  1, 

PERB  Case  No.  93-A-03  (1993).  Under  Sec.  1603  entitled  "Cause: 
Corrective  and  Adverse  Actions"  of  the  DPM,  MPD  cited  subsection 
1503.6  which  provides  the  following: 

If  the  employee  disputes  the  evidence  used  by  the  agency  under 
subsection  1603.6,  the  burden  of  proof  then  rests  with  the 
employee  against  whom  the  action  is  proposed,  based  on  a 
preponderance  of  the  evidence,  to  show  that  he  or  she  did  not 
engage  in  the  conduct  which  resulted  in  the  conviction, 
finding  of  guilt,  or  plea. 

This  provision  concerns  disciplinary  actions  for  cause  under 
subsection  1603.6,  which  concerns  employees  "convict[ed]  of  a 
misdemeanor  when  the  conviction  is  based  on  conduct  that  would 
affect  adversely  the  employee's  or  the  agency's  ability  to  perform 
effectively."  The  Grievant  was  disciplined  for  being  absent 
without  leave,  disobeying  orders  and  inefficiency.  (Award  at  1.) 
Moreover,  this  standard  of  proof  applies  to  the  evidentiary  burden 
of  the  employee,  not  the  agency. 

(continued. . . ) 
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MPD  also  cited  to  two  provisions  of  the  parties'  grievance- 
arbitration  procedure  as  restrictions  on  the  Arbitrator's 
jurisdiction  to  apply  the  beyond  the  reasonable  doubt  standard  to 
the  issue  before  him.   Our  review  of  these  provisions  reveals  no 
such  restrictions  on  the  Arbitrator's  authority  with  respect  to 
the  standard  of  proof  he  could  apply  to  the  evidence  in  deciding 
the  issues  before  him.  ^/ 

Finally,  MPD  contends  that  "the  [A]rbitrator  clearly 
exceeded  his  authority  as  set  forth  in  the  Collective  Bargaining 
Agreement  when  he  ordered  Grievant's  reinstatement,  and  thus 


^( . . .continued) 

MPD  also  cited  to  Rule  632.1  of  the  D.C.  Office  of  Employee 
Appeals.  Under  the  CMPA,  D.C.  Code  Sec.  1-606. 2(b),  adverse 
actions  grieved  under  the  provisions  of  a  collective  bargaining 
agreement  are  not  subject  to  the  jurisdiction  of  the  Office  of 
Employee  Appeals.  , 

^/  These  provisions  of  the  parties'  contractual  grievance- 
arbitration  procedure,  as  set  forth  by  MPD,  provide: 

Article  19 

E.  Arbitration 

Section  5.1-  The  arbitrator  shall  hear  and  decide  only  one 
grievance  or  appeal  in  each  case. 

Section  5.4-  The  arbitrator  shall  not  have  the  power  to  add 
to,  subtract  from  or  modify  the  Rrovisions  of  this  Agreement 
in  arriving  at  a  decision  on  the  issue  presented  and  shall 
confine  his  decision  solely  to  the  precise  issue  submitted  for 
arbitration. 

MPD  asserts  that  by  adopting  the  beyond  the  reasonable  doubt 
standard  to  assess  whether  MPD  had  met  its  burden  of  proof,  the 
Arbitrator  added  an  issue  not  before  him.  We  cannot  equate, 
however,  the  method  by  which  an  arbitrator  arrives  at  a  decision 
with  the  issue  being  decided.  We  find  his  standard  of  proof 
election  to  be  the  former. 

We  have  held  that  unless  expressly  restricted  by  contract  or 
law  to  the  contrary,  the  vehicle  of  analysis  adopted  to  arrive  at 
evidentiary  conclusions  that  an  arbitrator  has  determined  necessary 
to  make  the  award  does  not  give  rise  to  a  statutory  basis  for 
disturbing  the  Award.  University  of  the  District  of  Columbia  and 
University  of  the  District  of  Columbia  Faculty  Association,  37  DCR 
5666,  Slip  Op.  No.  248,  PERB  Case  No.  90-A-02  (1990). 
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usurped  the  authority  of  the  Department  to  terminate  an  employee 
it  had  determined,  based  on  the  lesser  preponderance  standard, 
had  engaged  in  misconduct  that  warranted  removal  for  cause." 
(Req.  at  6.)   We  have  on  numerous  occasions  held  that  an 
arbitrator  does  not  exceed  his  authority  by  exercising  his 
equitable  powers  (unless  it  is  expressly  restricted  by  the 
parties'  contract)  to  decide  that  mitigating  factors  warrant  a 
lesser  discipline  than  that  imposed.  See,  e.g..  District  of 
Columbia  Metropolitan  Police  Department  and  Fraternal  Order  of 
Police,  MPD  Labor  Committee,  39  DCR  6232,  Slip  Op.  No.  87-A-04 
(1991)  and  the  cases  cited  therein,  39  DCR  at  6235. V 

In  view  of  the  above,  we  can  find  no  basis  for  MPD's 
contention  that  the  Arbitrator  was  without,  or  exceeded  his 
Jurisdiction  for  the  reasons  stated,  or  that  the  Award  otherwise 
met  the  statutory  criteria  under  the  CMPA  for  our  review. 


ORDER 

IT  IS  HEREBY  ORDERED  THAT: 

The  Arbitration  Review  Request  is  denied. 

BY  ORDER  OF  THE  PUBLIC  EMPLOYEE  RELATIONS  BOARD 
Washington,  D.C. 

February  24,  1994 


'/  If  MPD's  contention  is  that  the  appropriateness  of  the 
discipline  imposed  was  not  arbitrable,  it  should  have  made  this 
argument  before  the  arbitrator.  Issues  not  raised  before  the 
arbitrator  cannot  be  subsequently  raised  before  the  Board  as  a 
basis  for  vacating  the  award.  See,  Department  of  Public  Works  and 
American  Federation  of  State,  County  and  Municipal  Employees,  Local 
2091,  35  DCR  8186,  Slip  Op.  No.  194,  PERB  Case  No.  87-A-08  (1988). 
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GCVERNV.F.NT  OF  THE  n-TRICT  OF  COLUXBIA 
PUBLIC  EMPLOYEE  ?.E::J\TI0NS  BOARD 


IN  THE  YJaTTER  OF 
ARBITFATICN  BETWEEN: 

FRATERNAL  ORDER  OF  POLICE,  MPD 
LABOR  COMMITTEE  (ON  BEHALF  OF 
OFFICER  JUAN  ESPINAL) , 

.S'Js-D 


NO. 


METROPOLITAN  POLICE  DEPARTMENT. 

A-RBITRATICN  REVIEW  REQUEST 

Fred  Thomas,  Chief  of  Police,  Metropolitan  Police 
Department,  through  counsel,  respectfully  requests  the  Public 
Employee  Relations  Board  to  review  and  vacate  the  arbitration 
award  in  the  above -captioned  matter  (American  Arbitration 
Association  Case  No.  16  390  00058  93HM)  (AAA)  which  the 
Department  received  on  August  27,  1993. 

Pursuant  to  PERB  Rule  538.1  the  Department  sets  forth  the 
following: 

(a;  Metropolitan  Police  Department 

300  Indiana  Avenue,  N.W.,  Room  4125 
■.■."3shi.-.oton,  D.C.  20004 

Contact  Persons:   Captain  .Maralyn  Hershey, 
Direct:;r,  Lafccr  F.elaricr.s  Division,  Roc-  2:4-4, 

telephone:  727-4376;,  -ri   Terrer.ce  D.  Ryar., 
Zeputy  Ger. -^ral  Cc-.:nsel,  ?  : :~.  4  125,  {telechcr.a  : 


"27-4125) , 
D.C.  20004 


niana  Av>-ue,  N. a,  , 


(b)  Fraternal  Order  of  Police  MPD  Labor  Committee 
508  Fifth  Street,  N.W. ,.  Washington,  D.C.  20001 
Contact  Person:  William  Jecsc-n,  General  Ccu::sel, 
FOP/MPD  Labor  Committee,  1612  K  Street,  N.W., 
Suite  808,  Washington,  D.C.  20006 

(c)  Marvin  J.  Levine,  Arbitrator 

c/o  American  Arbitration  Association 
1150  Connecticut  Avenue,  N . W . ,  6th  Floor, 
Washington,  D.C.  20036-4114 
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(d)  The  arbitration  award'  is  appealed  pursuant  to  Article 
19,  Section  6(1)  and  (2)  of  the  Collective  Bargaining  Agreement 
signed  by  the  parties,  Section  502(f)  of  the  District  of  Columbia 
Government  Comprehensive  Merit  Personnel  Act  of  1978,  D.C.  Law  2- 
139,  D.C.  Code  §  1-605.2(6)  (1981)  and  PERB  Rule  538.3(b)  on  the 
grounds  that  the  Arbitrator  was  without  authority  or  exceeded  the 
jurisdiction  granted. 

The  Metropolitan  Police  Department  (Department)  appeals 
those  portions  of  the  award  which  held  that:  1)  the  final  action 
of  the  Department  dated  December  29,  1992  shall  be  changed  from  a 
termination  to  a  suspension  effective  from  January  29,  1993  to 
the  time  the  Grievant  returns  to  work;  2)  the  Grievant  shall  be 
re;Lnstated  to  his  former  full-time  position  with  all  contractual 
rights  and  other  benefits  restored;  3)  the  grievance  with  respect 
to  the  incident  of  July  12,  1992  (Charge  No.  2,  Specification  No. 
1)  is  granted;  4)  the  grievance  with  respect  to  the  incident  of 
August  16,  1992  (Charge  No.  1,  Specification  No.  1;  Charge  No.  3, 
Specification  No.  1)  is  granted;  and  5)  the  Grievant  shall  be 
returned  to  work  within  ten  days.   The  basis  for  the  appeal  is 
z'r.az    the  Arbitrator  was  without  authority  and  exceeded  his 
jurisdiction  when  he  adopted  the  beyond  a  reasonable  doubt 
standard  of  proof  in  this  termination  case.   The  decision  to 
utilize  a  standard  of  proof  different  than  that  which  is  mandated 
by  the  adverse  action  procedures  in  effect  for  Department 


'The  award  and  copies  of  the  post-arbitration  briefs  filed 
by  each  party  are  attached  to  this  Arbitration  Review  Request. 
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disciplinary  actions  was  not  an  issue  for  review  under  Che  Demand 
for  Arbitration.   Thus,  the  Arbitrator  was  without  authority  to 
address  this  issue  and  his  decision  flowing  from  an  analysis 
based  on  the  higher  standard  of  proof  was  inappropriate. 
I .    Procedural  Background 

The  material  facts  are  set  forth  in  detail  in  the  post- 
hearing  briefs,  which  are  attached  hereto.   On  September  11,  1992 
and  on  October  19,  1992,  the  Department  issued  two  Notices  of 
Proposed  Adverse  Action  to  Grievant  in  which  it  proposed  to 
terminate  his  employment  for  willful  disobedience  of  orders, 
insubordination.  Absent  Without  Leave  (A.W.O.L.)  and 
inefficiency.   The  two  adverse  action  cases  were  combined  for 
purposes  of  a  hearing  that  occurred  on  November  17,  1992. 

The  adverse  action  panel  unanimously  determined  that 
Grievant  was  guilty  of  the  charges  and  specifications  and 
recommended  his  removal.   Grievant  filed  a  demand  for  arbitration 
challenging  his  removal.   Grievant' s  case  proceeded  to 
arbitration  on  June  18,  1992,  when  the  parties,  pursuant  to 
.-.rticle  19  E.,  Section  8  of  the  collective  bargaining  agreement, 
s-v.:bnitted  the  case  on  the  record  developed  at  the  adverse  action 
hearing.   Arbitrator  Levine  granted  part  of  the  grievance  and 
denied  part  of  the  grievance. 
II .   Argument 

1.   The  Arbitrator  exceeded  his  jurisdiction 
In  ordering  Grievant 's  reinstatement,  the  arbitrator  exceeded  his 
authority  and  jurisdiction  as  set  forth  in  the  Collective 
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Bargaining  Agreement  between  the  parties.   Article  19  (Grievance 

Procedure)  at  E.  Arbitration,  Section  5.1  (Attachment  3,  p.  25) 

provides : 

The  arbitrator  shall  hear  and  decide  only  one 
grievance  or  appeal  in  each  case. 

Section  5.4  of  the  Agreement  provides: 

The  arbitrator  shall  not  have  the  power  to  add  to, 
subtract  from  or  modify  the  provisions  of  this 
Agreement  in  arriving  at  a  decision  of  the  issue 
presented  and  shall  confine  his  decision  solely  to 
the  precise  issue  submitted  for  arbitration. 

The  only  issue  that  was  before  the  arbitrator  was  whether  the 

Department  terminated  Grievant  for  just  cause  under  the 

Collective  Bargaining  Agreement,  and  if  not,  what  shall  be  the 

remedy.^  Neither  of  the  parties  formulated  as  an  issue  for 

consideration  the  question  of  what  standard  of  proof  would  apply 

to  this  case,  nor  did  we  permit  the  arbitrator  to  raise  it  sua 

sconte ■ 

In  this  case,  the  arbitrator  unilaterally  determined  that 

the  standard  of  proof  required  to  sustain  the  termination  of 

Grievant  would  be  beyond  a  reasonable  doubt.   See  Award  at  21. 

That  conclusicn,  which  is  without  factual  support  in  the  record 

suc-itted  for  review,  unfairly  prejudiced  the  Departnent .   The 

parties  'r.ave  always  conducted  disciplinary  proceedings,  including 

termination/discharge  cases,  relyir.g  on  the  preponderance  of 


"The  parties  did  not  submit  a  stipulated  issue.   Pursuant  to 
Article  19  E,  Section  3,  the  arbitrator  is  authorized  to 
formulate  the  issue.   This  provision  is  not  authorization, 
however,  for  the  arbitrator  to  raise  entirely  new  issues  that 
were  not  contemplated  by  the  parties. 
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evidence  standard  of  proof.   Indeed,  the  Proposed  Notice  of 
Adverse  Action  informed  Grievant  that  the  case  would  be  decided 
on  the  preponderance  standard.   This  standard  is  consistent  with 
the  preponderance  standard  applicable  to  adverse  actions  under 
the  District  Personnel  Manual (DPM) .   See  DPM  §1603.7.   Moreover, 
"zhe  regulations  of  the  D.C.  Office  of  Employee  Appeals  recognize 
that  the  standard  of  proof  to  be  used  for  review  of  adverse 
action  is  the  preponderance  standard,  not  the  much  higher 
standard  of  beyond  a  reasonable  doubt.   See  Office  of  Employee 
Appeals  Rules  and  Regulations,  Rule  632.1,  39  D.C.  Register  7404, 
7424  (October  2,  1992) . 

Having  improperly  selected  a  standard  of  proof  that  was  not 
authorized  or  contemplated  by  the  parties,  nor  mandated  by  D.C. 
personnel  statutes  or  regulations,  the  arbitrator  proceeded  to 
address  each  of  the  charges.   Applying  this  improper  standard  of 
proof,  the  arbitrator  concluded  that  the  Department  had  failed  to 
meet  it's  burden  with  respect  to  certain  of  the  charges,  although 
he  did  sustain  some  of  the  charges.   As  a  remedy  for  not  having 
satisfied  the  Department's  burden  on  some  of  the  charges,  the 
arbitraLcr  determined  that  discharge  was  too  severe  a  penalty. 

Ir.  f ashic.-.ir.g  the  remedy,  the  arbitrator  in  effect  dispensed 

his  "own  brand  of  industrial  justice"  which  the  Supreme  Court  has 

stated  is  not  within  the  authority  of  an  arbitrator.   In 

Alexander  V.  Gardner-Denver  Co..  415  U.S.  36,  53  (1974),  the 

Court  stated: 

" [A] n  arbitrator  is  confined  to  interpretation  and 
application  of  the  collective  bargaining  agreement; 
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he  does  not  sit  to  dispense  his  own  brand  of  industrial 
justice.   He  may  of  course  look  for  guidance  from  many 
sources,  yet  his  award  is  legitimate  only  so  long  as  it 
draws  its  essence  from  the  collective  bargaining 
agreement.  .  .",  citing  United  Steelworkers  of  America 
V.  Enterprise  Wheel  &  Car  Corp..  363  U.S.  593,  597 
(1960)  . 

See  also  F.  Elkouri  and  E.  Elkouri,  HOW  ARBITRATION  WORKS    (4th 

ed.  1985): 

Many  "rights'  arbitrators  are  authorized  only  to 
interpret  and  apply  the  collective  agreement  and 
are  denied  the  power  to  add  to  or  modify  the  agreement. 
In  these  instances  the  award  must  be  based  upon  what 
is  or  is  not  require*d  by  the  agreement  and  there  is 
only  limited  room,  if  any  at  all,  for  application  of 
" equity. '  .  .  . 

The  arbitrator  clearly  exceeded  his  authority  as  set  forth  in  the 

Collective  Bargaining  Agreement  when  he  ordered  Grievant's 

reinstatement,  and  thus  usurped  the  authority  of  the  Department 

to  terminate  an  employee  it  had  determined,  based  on  the  lesser 

preponderance  standard,  had  engaged  in  misconduct  that  warranted 

removal  for  cause. 

Here,  the  arbitrator  determined  that  because  no  specific 

finding  of  fact  had  been  made  on  the  charge  of  inefficiency,  the 

DepartTient  had  failed  to  meet  its  burden  on  this  issue  and  the 

charge  had  to  be  drcpped.   In  the  ir.stant  case  Grievant  has  not 

beer,   prejudiced  (nor  has  he  asserted  prejudice)  in  any  way  by  the 

failure  to  articulate  in  a  specific  finding  that  the  misconduct 

that  has  been  sustained  amounted  lo  inefficiency.   The  lack  of  a 

finding  did  not  have  any  adverse  impact  on  Grievant's  ability  to 

defend  himself  in  the  appeals  following  his  termination.   The 

Department  asserts  that  as  the  requirement  to  include  a  finding 
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about  inefficiency  in  the  Findings  of  Fact  would  appear  to  be 
superfluous  in  light  of  the  analysis  contained  in  the  conclusion 
portion  of  the  panel's  decision,  and  there  being  no  prejudice  to 
the  Grievant  following  the  failure  to  include  a  finding  about 
inefficiency  in  the  adverse  action  panel's  decision,  that  the 
inefficiency  charges  of  the  adverse  actions  should  not  be 
dismissed.   This  is  especially  true  where  even  the  arbitrator  has 
determined  that  there  was  a  basis  to  discipline  Grievant  for 
being  A.W.O.L.  on  yet  two  more  occasions. 

The  Department's  position  is  that  it  does  not  automatically 
lose  its  right  to  discipline  its  employees  by  failing  to  supply  a 
finding  of  fact  that  is  patently  obvious  from  the  record,  as  well 
as  .from  the  analysis  by  the  members  of  the  adverse  action  panel 
itself.   The  Department  asserts  that  in  cases  in  which  it  has  not 
met  the  technical  requirements  of  the  MPD  Handbook  For  Conducting 
Administrative  Trials  and  Hearings,  the  outcome  is  not  an 
automatic  dismissal  of  the  charge.   This  is  not  akin  to  the  world 
of  criminal  law  where  a  charge  must  be  dismissed  when  an 
indictment  is  deemed  defective. 

.Here,  the  Grievant  was  on  notice  from  the  beginning  of  the 
=^^iverse  acticn  process  that  the  Department  intended  to  terr?.inate 
his  emplcyrr.ent  if  it  could  sustain  another  adverse  action  charge. 
The  Department  did  precisely  that,  even  under  the  more  stringent 
standard  of  proof  applied  by  the  arbitrator.   The  arbitrator 
sustained  the  Department's  action  disciplining  Grievant,  albeit 
for  fewer  than  all  the  charges  that  had  been  brought.   However, 
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for  some  unfathomable  sociological  and  economical  reasons  that 

are  unsubstantiated  by  reference  to  specific  facts  in  the  hearing 

record,  the  arbitrator  refuses  to  sustain  the  termination  and 

instead  deems  it  appropriate  to  irpose  a  substantial  period  of 

suspension.   The  arbitrator  has  dene  more  than  substitute  his 

judgment  for  that  of  the  Department's.   In  effect  he  has  created 

an  entirely  new  penalty  system  which  afforded  Grievant  another 

chance  to  redeem  himself.   In  United  Steelworkers  v.  Warrior  & 

Gulf  Navigation  Co..  4  L.Ed.  1409  U960) ,  the  Supreme  Court 

stated: 

'A  proper  conception  of  the  arbitrator's  function  is  basic. 
He  is  not  a  public  tribunal  imposed  upon  the  parties  by 
superior  authority  which  the  parties  are  obliged  to  accept. 
He  has  no  general  charter  to  administer  justice  for  a 
.  community  which  transcends  the  parties.   He  is  rather  part 
of  a  system  of  self-government  created  by  and  confined  to 
the  parties.   (Citation  omitted.)' 

Id.  at  1417. 

The  Department  submits  that  the  arbitrator's  actions  here 
are  far  beyond  the  grant  of  jurisdiction  to  determine  if  cause 
existed  to  discipline  the  Grievant. 

The  public  has  an  interest  in  an  effective  and  responsive 
work  force  and  an  expectation  that  employees  who  are  law 
enforcement  officers  are  disciplined  for  misconduct.   The  public 
interest  should  not  suffer  merely  because  of  the  negligence  of 
officials  charged  with  imposing  adverse  action  in  the  instant 
case,  did  so  in  a  manner  deemed  deficient  for  the  want  of  a 
technical  finding  in  the  adverse  action  panel's  Findings  of  Fact 
and  Conclusions  of  Law. 
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The  arbitrator's  Award  is  at  best  contradictory  in  that  it 
throws  out  one  charge  (i.e.,  ii  efficiency)  in  each  of  the  two 
adverse  actions,  yet  sustains  t  le  adverse  actions  to  the  extent 
that  the  Grievant  is  once  agair  determined  to  have  committed  acts 
constituting  "technical  A.W.O.L  violations."'  Although  the 
arbitrator  had  sustained  two  acJitional  charges  of  the  same 
serious  misconduct,  which  under  the  Department's  regulations  is 
appropriate  for  the  charge  of  i.ief f iciency,  since  they  provide 
the  additional  cases  of  well-fo:nded  complaints  sufficient  to 
make  a  case  of  inefficiency  as  determined  by  the  arbitrator  in 
the  Fussa  case,*  he  declined  to  terminate  Grievant.   Instead,  the 
arbitrator  refused  to  order  bac>:  pay,  reasoning  that  "the 
Grievant 's  own  contribution  to  the  well-founded  complaints  that 


'  It  was  the  Grievant' s  pas:  record  of  multiple  A.W.O.L 
charges  for  which  he  had  been  repeatedly  and  severely  disciplined 
that  led  to  his  proposed  termination.   Grievant  had  also  been 
warned  that  further  acts  of  misconduct  could  lead  to  even  more 
serious  discipline. 

"The  Fussa  case  is  discusse'  iZ    length  in  the  Award  and  in 
the  Department's  Brief.   See  Awa.d  at  16-20;  see  also 
Department's  Brief  at  5 .   In  the  instant  case  the  arbitrator 
recognized  that  the  Department  had  made  out  a  prima  facie  case  of 
inefficiency,  and  that  "the  next  adverse  action  notification 
resulting  in  an  adverse  decision  cr  the  next  well-founded 
complaint  for  failure  to  conform  to  departmental  regulations  and 
directions  would  move  the  officer  closer  to  removal,  or  to 
removal."   Award  at  20.   The  arbitrator  also  recognized  that  the 
Department  "may  validly  determine  the  degree  of  the  discipline, 
including  termination,  in  light  of  the  "...  seriousness  of  the 
number  of  charges  against  [Grievant] .  .  .  ."   Award  at  19.   All 
that  was  needed  to  prove  the  charge  was  another  successful 
adverse  action.   The  Department  proved  not  one  additional  adverse 
action,  but  two. 
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occurred  with  repeated  frequency"  -'.ust  result  in  a  substantial 
period  of  suspension. 

The  Department  asserts  that  the  facts  supported  termination. 
The  arbitrator's  refusal  to  do  so  was  predicated  on  his  improper 
reliance  on  the  higher  standard  of  proof  and  his  substitution  of 
his  judgment  for  the  Department's,  which  resulted  in  his  creation 
of  an  alternative  penalty  system.   The  arbitrator  clearly 
exceeded  his  jurisdiction,  and  having  done  so  impermissibly 
"dispensed  his  own  brand  of  industrial  justice." 

Based  on  the  foregoing,  the  Department  requests  that  PERB 

grant  its  Arbitration  Review  Request,  vacate  the  arbitrator's 

award,  deny  the  grievance,  and  sustain  Grievant's  termination. 

Respectfully  submitted, 

*        FRED  THOMAS 

Chief  of  Police 
By  Counsel 

VERNON  S.  GILL 
General  Counsel 


TERRENCE  D.  R'l 
Deputy  Genera i\_^unsel 
Metropolitan  Police  Dept . 
300  Indiana  Ave.,  N.W. 
Rcz-    4125 

Washington,  D.C.  20001 
(202)  727-4129 
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In  the  Matter  of: 

Juan  Espinal 
Third  District 


Adverse  Action  No.  013-89 


PROPOSED  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 


An  adverse  action  hearing  was  conducted  in  the  above- 
captioned  case  on  Friday,  July  21,  1989  before  Deputy  Chief  Joyce 
F.  Leland.  Captain  Robert  J.  Noyes,  and  Captain  Alan  J.  Dreher. 

Officer  Juan  Espinal  was  represented  by  counsel,  Robert  E. 
Deso,  Esquire. 

The  Agency,  Metropolitan  Police  Department,  was  represented 
by  Assistant  Corporation  Counsel  Gregory  Lewis. 

Officer  Espinal  was  charged  with  one  charge  and  four 
specifications  of  neglect  of  duty  by  failure  to  remain  at  his 
assigned  post,  failure  to  display  coolness  and  firmness  at  all 
times,  and  failure  to  act  in  concert  with  and  protect  his  fellow 
officers.   He  was  also  charged  with  one  charge  and  one 
specification  of  willful  disobedience  of  an  order  and  one  charge 
and  one  specification  of  misconduct.   Officer  Espinal  entered  a 
plea  of  "Not  Guilty"  to  the  charges  and  specifications. 

FINDINGS  OF  FACT 

1.    Officer  Espinal  was  appointed  to  the  Metropolitan 
Police  Department  on  December  16,  1985.   On  July  31,  1988  he  was 
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assigned  to  the  3rd  District  under  the  supervision  of  Sergeant 
Ralph  Price.   Tr.  p.  14. 

2.  Officer  Espinal  is  charged  with  violating  Metropolitan 
Police  Department  Manual,  Chapter  II  2.1:5,  and  2.1:17;  General 
Order  2:1.26,  Part  I,  B-28;  and  Metropolitan  Police  Department 
Manual  Chapter  III  3.1  which  provide  respectively  that: 

(1)  "Members  of  the  force  shall  promptly  obey  any  order 
emanating  from  any  superior  officer" ; 

(2)  " . . . (M)embers  of  the  force  shall  display  coolness  and 
firmness  at  all  times  and  shall  act  in  concert  and  protect  each 
other  in  times  of  peril.   Any  shrinking  from  responsibility  or 
danger  will  be  deemed  gross  neglect  of  duty,  for  which  penalty  is 
removal  from  the  force."; 

(3)  " . . . (M)embers  shall  not  interfere  with  the  cases  of 
other  members."  and 

(4)  " . . . (M)embers  of  the  force  shall  at  all  times  treat 
citizens,  associates  and  superior  officers  with  respect  and 
civility.  '■' 

3.  The  incident  giving  rise  to  this  hearing  occurred  on 
July  31,  1988  during  the  District's  annual  Hispanic  Festival.   On 
that  date  Officer  Espinal  was  a  member  of  the  3rd  District 
assigned  to  the  squad  of  Sergeant  Ralph  Price.   The  squad 
consisted  of  six  officers  and  its  assignment  was  to  monitor  the 
crowds  and  monitor  vendors  for  any  vending  violations.   Tr.  p. 
14. 

4.  Officer  Espinal  was  assigned  to  the  east  side  of  18th 
Street  N.W.  He  had  been  instructed  by  Sergeant  Price  to  remain 
in  the  2100  and  2200  blocks  of  18th  Streets  N.W.   Tr .  pp.  14,  15. 

5.  Approximately  four  hours  after  the  squad  was  deployed 
Sergeant  Price  noticed  that  Officer  Espinal  was  missing  from  his 
assigned  area.   Despite  his  instructions  from  Sergeant  Price, 
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Officer  Espinal  was  walking  in  the  2400  block  of  18th  Street  N.W. 
Tr.  178. 

6.  Sergeant  Price  never  authorized  Officer  Espinal  to  be 
at  that  location.   Moreover,  even  though  he  was  away  from  his 
post  for  a  lengthy  period  of  time  Officer  Espinal  never 
attempted  to  inform  his  supervisor  of  his  whereabouts.   Tr.  pp. 
20-22,  193. 

7.  At  approximately  2000  hours  on  the  aforementioned  date, 
a  large  crowd  was  located  in  the  intersection  of  18th  and 
Columbia  Road  N.W.  A  fight  occurred  and  one  of  the  individuals 
involved  in  the  fight,  a  Mr.  Rodriguez,  fled  from  the  area.   He 
was  pursued  and  captured  by  Officer  Harry  Smith.   He  resisted 
arrest  and  Sergeant  Michael  Brown  of  the  Scooter  Squad,  who  was 
also  on  duty  in  the  area  and  had  observed  the  problems  Officer 
Smith  was  having,  assisted  Officer  Smith  in  effecting  the  arrest. 
Tr.  pp.  25,  26. 

8.  As  Sergeant  Brown  struggled  with  his  prisoner  he  began 
to  feel  pressure  from  behind  him.   As  he  looked  around  he 
realized  it  was  Officer  Espinal  who  was  pushing  him.   He  heard  an 
official.  Lieutenant  Harrison,  order  Officer  Espinal  away  from 
the  area.   He  continued  to  work  to  subdue  Mr.  Rodriguez. 
However,  at  that  point,  another  individual,  a  Mr.  Modesto  King 
interfered.   Sergeant  Brown  then  took  action  to  gain  control  of 
Mr.  King  by  grabbing  him  around  the  shoulders  and  neck.   As 
Sergeant  Brown  was  struggling  with  Mr.  King,  Officer  Espinal 
approached  him  and  raised  his  baton  to  within  a  few  inches  of 
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Sergeant  Brown's  face.   Sergeant  Brown's  effort  to  subdue  Mr. 
King  was  interrupted,  his  concentration  was  broken  and  he  felt 
threatened  by  Officer  Espinal ' s  actions.   Tr.  pp.  27,  41,  52. 

9.  While  the  officers  were  involved  in  the  arrest  of  Mr. 
King  a  large  crowd  had  surrounded  them.   This  crowd  was  agitated 
and  became  very  hostile  toward  the  arresting  officers  because  of 
the  actions  of  Officer  Espinal.  The  situation  nearly  developed 
into  a  full  scale  riot.   Tr.  pp.  27-28,  53,  60,  65. 

10.  Moreover,  another  officer  who  assisted  in  the  arrest. 
Officer  Harry  R.  Smith,  observed  Officer  Espinal  during  the 
incident  and  described  him  as  being  "highly  emotional"  and 
"really  out  of  control".   Tr.  p.  53. 

11.  In  fact,  Officer  Espinal 's  actions  were  such  that  he 
had  to  be  physically'  restrained  by  the  official  on  the  scene. 
Lieutenant  William  Harrison.   The  surrounding  crowd  was  so  large 
and  hostile  that  Lieutenant  Harrison  had  his  officers  form  a 
circular  perimeter  to  keep  the  crowd  from  infiltrating  it  and 
extracting  the  prisoner  before  transport  could  be  arranged.   Even 
in  this  potentially  explosive  situation.  Officer  Espinal  again 
tried  to  interfere  by  shielding  the  prisoner  from  the  arresting 
officers.   For  the  second  time.  Lieutenant  Harrison  had  to  order 
him  away  from  the  area.   Tr.  p.  61. 


129 


CONCLUSIONS  OF  LAW 

The  evidence  presented  to  the  Panel  convinces  the  Panel  that 
Officer  Espinal  failed  to  promptly  obey  orders  from  a  superior 
officer;  that  he  failed  to  display  coolness  and  firmness  and  to 
act  in  concert  with  his  fellow  officers  at  all  times;  and  that  he 
failed  to  treat  his  associates  and  superior  officers  with  respect 
and  civility  at  all  times. 

The  evidence  establishes  that  by  Officer  Espinal ' s  own 
admission,  he  was  in  the  2400  block  of  18th  Street  N.W.  at  a  time 
when  his  assignment  was  confined  to  the  2100  and  2200  blocks  of 
18th  Street  N.W.   Even  though  some  witnesses  differed  from 
Sergeant  Price  in  their  recollection  of  the  authorized  locations 
for  taking  a  break  from  the  squad's  assigned  area,  the  Panel  is 
persuaded  by  Sergeant  Price's  version  of  this  incident  because 
Officer  Espinal  never  made  any  effort  to  contact  his  supervisor 
after  he  was  away  from  his  Huty  assignment  for  a  lengthy  period 
of  time.   The  Panel  concludes  therefore,  that  Officer  Espinal  is 
guilty  of  failing  to  obey  Sergeant  Price's  instructions  to  assume 
and  maintain  crowd  control  duties  in  his  assigned  area  in 
violation  of  Metropolitan  Police  Department  Manual,  Chapter  II 
2.1:5. 

Likewise,  the  evidence  establishes  that  Officer  Espinal  was 
ordered  away  from  the  scene  of  an  arrest  by  Lieutenant  William 
Harrison  on  July  31,  1988.   He  chose  to  defy  that  order  and 
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returned  to  the  scene  where  he  attempted  to  interfere  in  an 
arrest  being  effected  by  his  fellow  officers  in  a  highly  volatile 
environment.   The  Panel  concludes  that  this  action  was  also  in 
violation  of  Metropolitan  Police  Department  Manual,  Chapter  II 
2.1:5. 

Furthermore,  the  evidence  establishes  that  Officer  Espinal 
conducted  himself  in  an  insubordinate  and  uncontrollable  manner 
by  his  actions  toward  P^rgeant  Michael  Brown  while  Mr.  Rodriguez 
was  being  detained  and  during  the  arrest  of  Modesto  King. 
Officer  Espinal  attempted  to  physically  intercede  in  an  arrest 
and  raised  his  baton  in  a  threatening  manner  toward  Sergeant 
Brown.   Therefore,  the  Panel  concludes  Officer  Espinal  failed  to 
display  coolness  and  firmness  and  failed  to  act  in  concert  with 
his  fellow  officers  at  all  times  in  violation  of  Metropolitan 
Police  Department  Manual  Chapter  II  2.1:17,  and  Chapter  III  3.1 
and  General  Order  2:1.26,  Part  I,  B-28. 


Respectfully  submitted, 

HERBERT  O.  REID,  SR. 

Acting  Corporation  Counsel,  D.C. 

MARGARET  L.  HINES 

Deputy  Corporation  Counsel 

Legal  Counsel  Division 

MARY  ANNE  HOOPES 
Chief,  Personnel  and  Labor 
Relations  Section 
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O.  A 


By  0.  Gregory  Lewis 

Assistant  Corporation  Counsel, 

D.C. 


CERTIFICATE  OF  SERVICE 
This  is  to  certify  that  a  copy  of  the  foregoing  Agency's 
Proposed  Findings  of  Fact  and  Conclusions  of  Law  was  mailed, 
first-class  postage  prepaid,  to  Robert  Deso  Esquire,  1750  K 
Street  N.W.,  Suite  400.  Washington,  D.C.  20006   this  2.-&.   day  of 
October,  1989. 


g.^.,yl^_^ 


O.G.  Lewis 

Assistant  Corporation  Counsel 
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APPLICANT'S  NAME:  JUAN  ESPINAL 

POSITION  APPLYING  FOR: 

ANNOUNCEMEP^  NUMBER: 

The  applicant  has  been  conducting  criminal,  general,  and  undercover  investigations  since 
1974. 

The  types  of  investigations  applicant  has  been  involved  in  include  the  following: 

Truck  hijackings  and  fencing  operations  in  New  York  City  garment  district.  Working 
as  an  Undercover  Operative  with  the  New  York  City  Police  Department  Safe  and  Loft 
Squad  and  the  Queens  District  Attorney's  Office,  purchased  stolen  merchandise  from 
hijacked  shipments.  Infiltrated  employee  rings  operating  in  Merchandise  Warehouses  that 
were  falsifying  shipment  invoices  to  cause  diversion  and  theft  of  warehouse  merchandise. 
Evaluated  Security  and  Personnel  hiring  procedures  which  contributed  to  the  above  crimes 
being  committed.  Recommend  procedural  reforms  in  the  areas  of  Security  and  Personnel 
hiring  to  make  it  more  difficult  to  perpetrate  these  crimes  in  the  future. 

While  serving  two  (2)  years  in  the  U.S.  Air  Force  as  a  Security  Police  Officer,  was 
detailed  for  three  (3)  months  to  the  Office  of  Special  Investigations  (O.S.I.)  On  that 
detail  infiltrated  as  an  Undercover  Operative  theft  of  government  property  ring 
responsible  for  selling  stolen  merchandise  on  the  black  market  and  using  the  funds  to 
purchase  narcotics  which  in  turn  were  sold  to  military  personnel. 

As  an  I.N.S.  officer  worked  on  undercover  white  collar  crime.  Internal  Affairs 
investigations  involving  bribery  of  government  officials,  theft  of  government  property, 
sale  of  weapons,  sale  of  I.N.S.  security  documents,  fraud  against  the  government, 
narcotics  distribution,  extortion,  criminal  civil  rights  violations  stemming  from  the 
physical  abuse  of  aliens  along  the  Mexican  borders  by  supervisory  Border  Patrol 
personnel.  These  investigations  resulted  in  the  arrest  and  conviction  of  numerous 
employees,  attorneys  and  other  immigration  consultants.  Applicant  has  testified  before 
numerous  Federal  and  State  grand  juries,  and  has  testified  in  Federal  court  at  open  trial. 
Coordinated  and  worked  with  numerous  agencies  on  the  above  cases  including  the  F.B.I. , 
U.S.  Attorney's  office,  Drug  Enforcement  Administration,  I.N.S.  Office  of  Professional 
Responsibility,  combined  D.E.A.-N.Y.P.D.  Drug  Task  Force. 

While  employed  by  the  Hartford  Connecticut  Police  Department,  the  applicant  was  a 
Uniformed  Officer,  Undercover  Narcotics  Investigator  and  Polygrapher.  Assigned  cases 
included  multiple  principle  narcotics  drug  rings.  Applicant  was  responsible  for  collecting 
evidence  and  evaluating  data  to  identify  targets  against  whom  criminal  cases  could  be 
built.   As  an  Undercover  Operative,  applicant  directed  undercover  operations. 
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While  employed  by  the  Metropolitan  Police  Department,  applicant  was  assigned  to  the 
Patrol  Division,  Community  Youth  Services  Officer,  Undercover  Narcotics  Investigator, 
and  Youth  Division  Investigator.  Conducted  investigations  as  assigned  related  to  child 
abuse  and  neglect,  missing  persons,  runaways,  narcotics  distribution,  armed  robberies, 
transportation  of  weapons,  bank  and  wire  fraud.  Was  assigned  an  average  of  twenty  (20) 
cases  at  any  given  time  and  was  able  to  balance  priorities  to  insure  successful  completion 
of  all  assigned  for  which  applicant  was  rewarded  with  above  average  performance  ratings. 

Applicant  received  approximately  twenty-five  (25)  citations  from  the  police  department 
and  the  community  including  the  Mayor's  Award,  Chief  of  Police  Award  for  rescuing 
numerous  persons  from  a  fire.  In  the  performance  of  assigned  investigations,  large 
amounts  of  data  were  routinely  analyzed  from  which  conclusions  were  drawn  based  upon 
available  facts. 

All  investigations  required  the  preparation  of  written  reports  from  preliminary 
investigation  to  trial. 

All  conclusions  and  recommendations  contained  in  these  reports  were  susceptible  to  legal 
challenges  in  court  and  had  to  be  based  only  upon  factual  data  and  not  opinions  or  biases. 

While  employed  by  the  Equal  Employment  Opjxjrtunity  Commission  (.E.E.O.C.) 
assigned  as  an  investigator  in  the  enforcement  unit. 

Receives  inquiries  and  charges/complaints  of  employment  discrimination  under  the 
Federal  statutes  enforced  by  the  commission.  Interviews  potential  charging  parties, 
informs  them  of  their  administrative  and  legal  rights  and  responsibilities  under  the  laws 
enforced  by  the  commission,  and  conducts  a  preliminary  review  of  information  gathered 
to  determine  whether  the  Commission  has  jurisdiction.  Drafts  charges  and  complaints 
for  review  and  approval  of  supervisor  and  takes  affidavits  of  charging  parties/complaints, 
as  appropriate. 

Obtains  documentary  and  testimonial  evidence  relevant  and  material  to  a  resolution  of  the 
issues  under  investigation  through  witness  interviews  and  affidavits,  written  requests  for 
information,  on-site  investigations,  research,  and  when  necessary  administrative 
subpoenas. 

Organizes  and  records  evidence  obtained  and  preserves  testimonial  evidence  through 
properly  executed  affidavits. 

When  appropriate,  participates  in  the  conduct  of  settlement  discussions  with  the  parties 
and/or  their  representatives  in  an  attempt  to  obtain  an  agreement  that  is  mutually 
satisfactory  and  consistent  with  Agency  policy  and  authority. 
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Recommends  when  the  investigative  files  has  been  fully  developed.  Weighs  conflicting 
testimony,  assesses  witness  credibility,  and  analyzes  the  information  obtained. 
Summarizes  an  organizes  the  evidence  to  identify  undisputed  facts,  respondent's  defenses 
facts  on  which  support  or  refute  the  allegations,  and  evidence  of  pretext.  Drafts  a 
comprehensive  and  well-written  report  of  investigative  findings  citing  specific  testimonial 
and/or  documentary  evidence,  as  well  as  applicable  case  law,  policies  and  precedents 
relied  upon.   With  supervisor  guidance,  recommends  an  appropriate  course  of  action. 

As  directed,  conducts  additional  investigation  to  obtain  supplemental  evidence  in  cases 
being  considered  for  litigation. 

Native  proficiency  in  the  Spanish  language  has  been  an  indispensable  valuabel  asset 
throughout  my  career,  providing  me  with  the  proficiency  to  conduct  investigations  from 
beginning  to  end  either  in  the  Spanish  or  english  language. 
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Mr.  ROSARIO.  To  close  this  out,  I  would  like  to  read  a  statement 
from  the  Mt.  Pleasant  report,  "Equal  Employment  Opportunities 
for  Latinos  in  the  Metropolitan  Police  Department,"  dated  January 
1993. 

"The  low  number  of  Latinos  in  the  Metropolitan  Police  Depart- 
ment has  been  a  matter  of  great  concern  to  the  District's  Latino 
community.  The  commission  found  that  the  representation  of 
Latinos  in  the  Metropolitan  Police  Department,  particularly  in  su- 
pervisory and  command  positions,  is  disproportionate  to  Latino  rep- 
resentation in  the  District's  population. 

"The  Metropolitan  Police  Department  currently  employs  4,589 
sworn  police  officers  and  871  civilian  employees.  Seventy  one  per- 
cent of  civilians  and  sworn  employees  are  black,  25  percent  white, 
and  2.5  Latinos.  The  120  Latinos  who  are  sworn  members  of  the 
force  consist  of  92  officers,  11  detectives,  12  sergeants,  and  5  lieu- 
tenants. The  department  has  no  Latinos  above  the  rank  of  lieuten- 
ant, and  there  are  more  Hispanic  employees  within  the  Metropoli- 
tan Police  Department  than  any  other  agency  under  the  mayor's 
authority  or  any  independent  agency  in  the  District  government." 

In  conclusion,  I  would  thank  you  Chairman  Owens  for  the  invita- 
tion to  appear  before  your  subcommittee,  and  I  appreciate  your  at- 
tention. I  would  be  pleased  to  answer  any  questions  you  or  any 
other  member  might  have. 

[The  prepared  statement  of  Hiram  Rosario  follows:] 
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STATEMENT  OF  HIRAM  ROSARIO  BEFORE 

THE  UNITED  STATES  HOUSE  OF  REPRESENTATIVES 

SUBCOMMITTEE  ON  SELECT  EDUCATION  AND  CIVIL  RIGHTS 

MARCH  23,  1994 

Chairman  Owens  and  distinguished  members  of  the  Subcommittee: 

My  name  is  Hiram  Rosario .   I  live  in  Bladensburg,  Maryland. 

It  is  a  distinct  privilege  to  appear  before  your  subcommittee.  I 
am  pleased  to  have  this  opportunity  to  provide  information  about 
the  discriminatoiry  treatment  of  Hispanic  and  Af  rican-american 
police  officers  at  the  Metropolitan  Police  Department  of  the 
District  of  Columbia. 

I  have  five  years  of  law  enforcement  service,  having  joined  the 
Metropolitan  Police  Department  in  December  1988.  In  October 
1992,  I  was  promoted  to  my  current  rank  of  Master  Patrol  Officer. 
The  selection  for  the  position  of  Master  Patrol  Officer  is  on  a 
competitive  basis.  My  current  assignment  is  at  the  Third 
District,  which  covers  the  Adams-Morgan  area  of  the  District  of 
Columbia. 

In  March  1993,  I  had  the  honor  of  being  elected  President  of  the 
Hispanic  Police  Association,  Washington  Metropolitan  Area.  The 
goals  and  objectives  of  the  Hispanic  Police  Association  are  to: 

*  enhance  employment  and  advancement  opportunities  of  Hispanic 
employees  of  the  Washington  Metropolitan  Area  Police 
Departments; 

*  improve  communication  between  the  Washington  Metropolitan 
Area  Police  Departments  and  its  Hispanic  employees;  and 

*  build  better  relations  with  members  of  the  Hispanic 
communities  and  the  Police  Departments  that  serve  them. 

Members  of  the  Hispanic  Police  Association  believe  that  Hispanics 
and  other  minorities  are  discriminated  against  in  promotions, 
assignments,  and  unfairly  and  excessively  disciplined  by  command 
officers  of  the  Metropolitan  Police  Department.  Minority  officers 
who  complain  about  unfair  treatment  are  retaliated  against  by  the 
officials  they  make  complaints  against  and  by  supervisors  who  are 
friends  of  the  retaliatory  officials. 

Approximately  eight  (8)  formal  complaints  have  been  filed  by 
Hispanic  police  officers  with  the  Government  of  the  District  of 
Columbia  Department  of  Human  Rights  and  Minority  Business 
Development.  There  have  been  two  (2)  complaints  filed  with  the 
Equal  Employment  Opportunity  Commission  alleging  discrimination 
on  the  basis  of  national  origin.  The  alleged  discriminatory 
officials  are  white  and  Af rican-american  supervisors  and 
commanders . 
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Page  2,  Statement  of  Hiram  Rosario 

In  March  1993,  I  was  ordered  by  a  lieutenant  not  to  speak  Spanish 
in  front  of  others  who  do  not  speak  Spanish  because  "it  is 
disrespectful."   The  lieutenant's  actions   violate  Title  VII  of 
the  Civil  Rights  Act.   I  filed  a  complaint  with  the  Metropolitan 
Police  Department's  Equal  Employment  Opportunity  Office  (Labor 
Relations  Division) .   A  log  number  was  not  obtained   by  the  EEO 
Counselor,  as  required  in  the  provisions  outlined  in  General 
Order  201.9.   My  complaint  was  lost  and  four  months  went  by 
before  I  was  notified,  I  was  advised  that  my  complaint  was  lost 
because  I  made  a  request  about  the  status  of  my  complaint .  The 
complaint  was  resubmitted  and  has  not  been  resolved. 

+   A  copy  of  this  complaint  and  other  documentation  of 
retaliation  against  me  is  available  for  the  record. 

There  have  been  instances  in  which  retaliatory  acts  by 
supervisors  jeopardize  the  ability  of  Hispanic  officers  to  do 
their  job.   On  December  2,  1992,  Officer  Jose  L.  Diaz,  a  member 
of  the  Emergency  Response  Team,  was  ordered  by  Branch  Commander 
Captain  Rodney  Monroe  to  surrender  his  departmental  pager.   Based 
on  the  circumstances  surrounding  Captain  Monroe's  order.  Officer 
Diaz  concluded  Sergeant  Larry  Scott  precipitated  the  action. 
Officer  Diaz  had  filed  a  discrimination  complaint  against 
Sergeant  Scott  in  August  1992.   The  complaint  was  based  on  the 
fact  that  Sergeant  Scott  had  recommended  the  issuance  of  an 
Official  Reprimand  against  Officer  Diaz  for  "Willfully  Disobeying 
Orders"  without  first  talking  to  Officer  Diaz  about  the  incident 
that  produced  the  recommendation  for  disciplinary  action.   The 
reprimand  was  not  issued  because  it  was  determined  that  there 
were  extenuating  circumstances  that  contributed  to  the 
misunderstanding . 

On  December  3,  1992,  Officer  Diaz  filed  a  complaint  regarding  the 
order  to  return  the  pager  and  stated  in  his  letter  to  Captain 
Monroe,  and  I  quote: 

. . .This  directive  as  related  by  Sergeant  Scott  is  a  matter 
of  grave  concern  to  me.   I  believe  that  the  services 
provided  to  the  community  by  the  Emergency  Response  Team  are 
of  paramount  importance.   This  is  even  more  critical  as  it 
relates  to  the  Latino  Community  especially  in  view  of  the 
rf cent  difficulties  in  the  Mount  Pleasant  area  of  the  city, 
/s  one  of  a  very  limited  number  of  available  Hispanic 
negotiators,  I  feel  that  I  have  a  personal  responsibility  to 
the  department  and  the  community  to  remain  available  to 
intervene  in  situations  where  communication  difficulties 
often  result  in  escalation  of  the  primary  police  response... 


138 


Page  3,  Statement  of  Hiram  Rosario 

Officer  Diaz  has  waited  approximately  two  years  from  the  Equal 
Employment  Opportunity  Commission  for  a  response  to  his 
complaints.   He  has  also  waited  approximately  a  year  and  a  half 
for  a  response  from  the  District  of  Columbia  Department  of  Human 
Rights . 

In  another  complaint  on  October  31,  1988,  Officer  Juan  Espinal 
alleged  that  Hispanic  police  officers  are  disciplined  for 
infractions  that  are  overlooked  when  committed  by  white  and 
Af rican-american  police  officers.   Officer  Espinal  also  alleged 
that  the  disciplinary  actions  taken  against  Hispanic  police 
officers  are  used  against  them  when  they  are  being  evaluated  for 
Special  Assignments,  Details,  and  other  positions.  This  results 
in  Hispanic  officers  been  held  back  and  Non-Hispanic  officers  who 
have  not  been  disciplined  for  serious  offenses  getting  these 
assignments  over  the  Hispanic  officers. 

The  disparity  in  discipline  is  clearly  evident  from  a  report 
filed  on  November  30,  1989,  by  then  Third  District  EEO  Counselor 
Officer  Vernon  F.  Bailey  investigating  a  complaint  of 
discriminatory  treatment.   The  report  in  part  reads: 

...Several  Black  and  Hispanic  officers  stated. .. that  they  have 
been  disciplined  for  infractions  such  as  not  having  their  hats 
on  outside  while  at  the  scene  of  an  incident;  not  having  their 
batons  at  roll  call;  shoes  unshined;  badges  not  on  in  roll 
call,  etc.   In  each  one  of  these  instances,  white  officers 
have  been  guilty  of  the  same  infraction. 

. . .As  a  part  of  the  investigation,  the  personnel  folders  of 
all  B  Section  officers  as  of  November  1988,  were  examined. 
Fifty-three  (53)  officers  were  reviewed.   Thirty-three  (33) 
were  Black,  representing  sixty-two  (62%)  per  cent;  thirty  (30) 
were  Hispanic,  twenty-five  (25%)  per  cent,  seven  (7)  were 
white,  thirteen  (13%)  per  cent. 

Not  counting  court  and  clinic  No  Shows  and  lateness  there 
were  ninety-two  (92)  instances  of  discipline  back  through 
1986.   Fifty  (50)  of  these  disciplinary  actions  were  against 
the  Black  officers  (54%);  forty  (40)  were  against  the  Hispanic 
officers  (44%)  and  two  (2)  were  against  the  white  officers 
(2%)  .  .  . 

The  complainants  accusation  that  transfers  to  special 
assignments  have  been  affected  by  the  large  number  of 
disciplinary  action  in  their  jackets  may  have  some  merit. 
After  reviewing  personnel  folders  and  verbally  interviewing 
officials,  special  'onit  CO's  tend  not  to  select  these  personnel. 
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On  July  21,  1993,  Officer  Juan  Espinal  filed  another  complaint  with 
the  Equal  Employment  Opportunity  Commission  alleging  discrimination 
against  him  based  on  national  origin  (Hispanic) ,  in  violation  of 
Title  VII  of  the  Civil  Rights  Act  of  1964. 

I  would  like  to  have  the  EEO  Counselor's  report  made  part  of  the 
hearing  record. 

Although  the  Department  is  supposed  to  have  an  Affirmative  Action 
Plan,  and  Hispanics  are  severely  under- represented  at  the  rank  of 
lieutenant  and  above,  I  am  aware  that  Hispanics  who  have  passed  the 
promotion  examinations  for  lieutenant  and  captain,  have  been 
overlooked  for  selection.  Currently,  the  highest  ranking  Hispanic 
police  officer  at  the  Metropolitan  Police  Department  is  a 
Lieutenant.  To  further  put  the  promotion  issue  in  perspective, 
only  one  Hispanic  police  officer  has  held  the  rank  of  Inspector  in 
the  history  of  the  Metropolitan  Police.  He  retired  approximately 
three  years  ago.  Currently  there  are  only  approximately  150 
Hispanics  employed  with  the  Metropolitan  Police  Department  out  of 
approximately  4200  members.  Recently  the  Metropolitan  Police 
Department  issued  a  press  release  through  the  Public  Information 
Office  as  having  210  Hispanic  on  the  department,  which  accounts  for 
five  percent  (5%)  of  the  department's  total  force.  I  believe  this 
is  not  an  accurate  figure.  I  respectfully  request  that  the 
Subcommittee  take  the  necessary  action  to  have  an  outside 
organization  conduct  a  thorough  review  of  the  discriminatory 
employment  practices  by  command  officers  of  the  Metropolitan  Police 
Department.  I  believe  such  an  investigation  will  provide  a  basis 
for: 

*  appropriate  disciplinary  action  against  discriminatory 
officials,  including  demotions  and  removal; 

*  the  promotion  of  Hispanic  and  other  minority  officers  to 
positions  for  which  they  have  competed  and  would  have  been 
selected  for,  had  they  not  bean  discriminated  against  on  the 
basis  of  national  origin  and  race  and 

*  the  approval  of  reassignments  and  transfers  requested  by 
Hispanic  and  other  minority  officers  that  were  denied  due  to 
unfair  disciplinary  treatment. 

Currently,  the  Equal  Employment  Opportunity  Commission  would  be  the 
agency  to  investigate  the  allegations  of  discriminatory  employment 
practices  at  the  Metropolitan  Police  Department.  However,  they 
have  a  backlog  of  investigations  and  the  discriminatory  treatment 
Hispanic  police  officers  face  daily  should  be  remedied  as  soon  as 
possible.  As  police  officers  we  have  been  taught  and  believe  that 
"justice  delayed  is  justice  denied."  It  is  in  light  of  this  basic 
principle  that  I  am  asking  that  this  Subcommittee  acknowledge  the 
legitimacy  of  the  discrimination 


140 


Page  5,  Statement  of  Hiram  Rosario 

complaints  by  Hispanic  police  officers  and  take  appropriate  action. 

On  June  3,  1992  I  went  before  an  oral  board  for  the  position  of 
Master  Patrol  Officer.  The  board  was  conducted  improperly,  a  black 
Lieutenant  was  allowed  to  serve  on  the  board  even  though  I  had 
filed  a  complaint  against  the  Lieutenant  in  May  1991.  I  learned 
that  I  was  not  chosen  for  the  position,  I  was  certain  that  I  had 
performed  extremely  well .  3ased  on  the  fact  that  the  board  was 
conducted  improperly,  and  that  I  felt  that  the  Lieutenant  was 
biased,  I  filed  a  complaint  with  the  Third  District  Commander 
Deputy  Chief  Larry  Soulsby,  D/C  Soulsby  requested  that  another  oral 
board  be  formed.  The  white  Captain  who  directed  the  oral  board  had 
knowledge  of  the  conflict  between  myself  and  the  Lieutenant .  On 
July  29,  1992  for  the  second  time  I  appeared  before  an  oral  board 
for  the  position  of  Master  Patrol  Officer,  I  performed  well  and  was 
chosen  for  the  position. 

On  June  26,  1S93  Officer  Edwin  Santiago  (Hispanic)  was  assaulted  by 
a  fellow  black  officer,  at  the  Special  Operations  Division  located 
at  2301  L  Street  NW.  Officer  Santiago  was  assaulted  and  fearing 
for  his  life  he  pulled  his  service  weapon  on  his  attacker.  An 
administrative  investigation  was  conducted,  the  black  officer  was 
given  15  days  suspension  even  though  he  has  a  long  history  of 
disciplinary  actions.  However,  Officer  Santiago  who  does  not  have 
a  history  of  disciplinary  problems  was  recommended  for  termination. 

At  the  present  time  we  are  dealing  with  the  most  recent  case,  of 
which  I  believe  is  another  case  of  flagrant  persecution  and 
discrimination.  This  particular  case  involves  a  young  sergeant  of 
the  Third  District,  which  have  been  accused  of  "Conduct  Unbecoming 
of  a  Police  Officer",  and  has  been  punished  with  a  thirty  day 
suspension.  This  punishment  is  inconsistent  with,  not  only  the 
accusations,  but  also  with  other  cases  involving  the  same  types  of 
charges  involving  either  white  or  black  officers.  This  accusation 
was  made  based  on  the  unconfirmed  and  questionable  allegations  of 
a  citizen  who  claimed  that  he  observed  the  sergeant  in  broad 
daylight,  in  a  major  traffic  intersection,  in  full  uniform  and  in 
a  brand  new  marked  police  cruiser  engaged  in  some  sort  of  sexual 
activity  with  an  Oriental  female  and  at  the  same  time  driving  down 
the  street.  This  citizen  does  not  have  any  prove  and  there  is  no 
other  witness  that  corroborates  his  story.  However,  the  sergeant 
in  question  does  have  a  witness  that  confirms  his  side  of  the 
story.  For  some  reason  the  department  woul'-''.  rather  believe  this 
citizen  who  happens  to  work  for  the  Mayc  .•  of  the  District  of 
Columbia,  than  a  highly  commended  and  reliable  sergeant.  This 
sergeant  who  is  respected  by  his  subordinates  and  officials  of  the 
department  and  by  the  community  he  serves  so  well. 

It  also  happens  that  this  sergeant  is  the  same  one  who  refuses  to 
harass  his  subordinates  and  "tree  boxing"  Hispanic  officers  at  the 
request  of  his  supervisors.  Also,  he  is  the  same  one  that 
encourage  his  subordinates  to  file  grievances,  when  he  sees  what  is 
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a  clear  abuse  of  power  and  a  violation  of  the  Fraternal  Order  of 
Police's  Labor  Contract  with  the   Metropolitan  Police  Department. 

I  also  respectfully  request  to  have  the  following  additional 
documents  made  part  of  the  hearing  record: 

*  The  January  1993  Report  of  the  U.S.  Commission  on  Civil 
Rights  titled:  Racial  and  Ethnic  Tensions  in  American 
Communities:   Poverty,  Inequality,  and  Discrimination 
Volume  I:  The  Mount  Pleasant  Report  Pages  40-46. 

*  Complaint  of  Discrimination  filed  by  Juan  Espinal 

*  Complaint  of  Discrimination  filed  by  Jose  L.  Diaz 

In  conclusion,  I  again  thank  you  Chairman  Owens  for  your  invitation 
to  appear  before  this  Subcommittee.  I  appreciate  your  attention  and 
would  be  pleased  to  answer  any  questions  you  or  other  members  may 
have . 
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Mr.  Payne.  Thank  you  very  much,  Mr.  Rosario. 

Ms.  Long. 

Ms.  Long.  Mr.  Chairman,  Mr.  Payne,  subcommittee,  and  guests, 
my  name  is  Lizzie  P.  Long.  I  am  a  supervisory  special  agent  with 
the  Federal  Bureau  of  Investigation.  I  have  been  a  supervisory  spe- 
cial agent  for  almost  18  years,  and  I  have  been  cautioned  to  state 
that  I  am  not  representing  the  FBI  but  myself,  which  I  already 
knew,  as  an  earlier  speaker  stated  that  his  department  reminded 
him  of  the  same  thing. 

You  have  copies  of  my  statement  and  all  of  the  attachments  and 
addenda,  so  I  won't  read  anything  from  the  statements,  but  I  would 
like  to  offer  a  few  comments  about  our  situation  at  the  FBI  and 
about  BADGE. 

BADGE  is  an  organization  that  was  formed  in  1991,  a  group  of 
540 — I'm  still  using  the  term  "black,"  not  "African-American"  yet — 
but  540  black  special  agents.  BADGE  was  formed  to  address  com- 
mon complaints  that  all  of  these  agents  have  and  have  had  against 
the  FBI  and  its  employment  policies. 

Several  FBI  directors  since  Mr.  Hoover  have  professed  commit- 
ment to  equal  employment  opportunity  for  all  of  its  employees.  For 
years  the  reality  of  that  commitment  has  fallen  far  short  of  the  ac- 
tual stated  commitment. 

Former  Director  Sessions,  however,  was  aggressive  in  his  com- 
mitment to  equal  employment  opportunity.  He  adopted  a  proactive 
role  in  dealing  with  employment  problems.  As  a  matter  of  fact, 
when  he  learned  that  the  black  FBI  agents  were  planning  a  class 
action  suit,  he  immediately  called  a  meeting  of  all  the  black  FBI 
agents.  It  cost  quite  a  bit  of  money  to  bring  all  of  the  agents  from 
around  the  country  to  meet  here  in  Washington,  DC,  but  he  did 
that,  and  listened  to  the  complaints  that  we  had,  and  suggested 
that  we  attempt  to  negotiate  a  settlement  to  our  claims  as  opposed 
to  litigation  at  this  stage. 

Based  on  his  sincerity  and  based  on  the  fact  that  we  knew  we 
still  had  litigation  as  an  option,  we  agreed  to  negotiate  a  settle- 
ment for  our  common  grievances.  The  negotiations  began  in  the 
spring  of  1991.  The  negotiations  were  intense;  they  were  emotional; 
they  were  time-consuming,  they  were  arduous.  I  participated  in 
some  of  the  negotiations  as  the  class  spokesperson  for  BADGE 
members. 

An  agreement  was  finally  reached  in  January  of  1993.  We  were 
quite  proud  of  the  agreement.  We  were  ecstatic  with  the  fact  that 
we  had  completed  the  negotiations  and  that  we  had  done  such  a 
monumental  task,  and  also  had  saved  the  taxpayers  quite  a  bit  of 
money  by  not  going  through  with  litigation.  There  was  considerable 
compromise  in  the  negotiated  agreement  on  both  sides,  but  we  still 
were  very  proud  of  the  agreement,  and  we  felt  that  we  had  made 
a  major  accomplishment. 

To  date,  however,  we  have  seen  no  instances  of  implementation 
of  the  settlement  agreement.  Our  hope  is  that  the  agreement  is  im- 
plemented and  that  all  previous  barriers  to  career  advancement  for 
black  special  agents  will  be  removed  and  black  special  agents  can 
participate  fully  in  an  improved  FBI  career  development  program. 

If  I  may  digress  for  a  moment  to  my  own  personal  case,  I  have 
a  pending  EEO  complaint  against  the  FBI.   In  June  of  1991,  I 


143 

agreed  to  a  settlement  of  previous  complaints  with  the  FBI.  I 
agreed  to  a  settlement  of  my  complaints,  because  I  had  a  lot  of  per- 
sonal and  emotional  problems,  and  really  I  was  very  tired  of  deal- 
ing with  complaining  to  the  FBI  about  discrimination  and  about  re- 
taliation. 

So  I  agreed  to  a  settlement  of  my  claim.  The  agreement  entailed 
that  I  would  be  promoted  to  a  GM-14  position  and,  after  one  year 
at  the  GM-14  position  at  headquarters,  I  would  have  the  option  of 
either  staying  in  that  position  or  attempting  to  go  to  a  second  posi- 
tion. The  second  option,  in  addition  to  staying  or  going  to  the  other 
position,  was  to  go  on  what  we  call  our  inspection  staff.  So  at  the 
end  of  one  year,  I  opted  to  go  on  the  inspection  staff. 

Another  part  of  the  agreement  stated  that  my  reprisal  com- 
plaints would  be  separated  from  my  regular  discrimination  com- 
plaints, and  the  reprisal  complaints  would  be  investigated  by  the 
FBI,  and  they  would  report  within  six  months  their  findings,  and 
let  us  know  if  they  had  found  that  any  of  my  supervisors  had  in- 
deed retaliated  against  me. 

Frankly,  the  FBI,  in  that  regard,  breached  the  contract.  So  what 
we  have  now  is  a  premier  law  enforcement  agency  that  is  noted  for 
its  professionalism  in  solving  crimes,  but,  at  the  same  time,  we 
have  an  agency  that  does  not  honor  its  commitments.  In  effect,  this 
is  what  they  did:  They  breached  my  contract  in  terms  of  that  part 
of  it.  In  addition  to  that,  the  FBI  has  not  implemented  the  settle- 
ment agreement,  which,  of  course,  is  official.  And  the  FBI's  employ- 
ment practices  are  now  indeed  under  the  jurisdiction  of  the  court. 

In  conclusion,  I  would  like  to  say  that  I  appreciate  the  oppor- 
tunity to  be  able  to  speak  before  you,  and  I  hope  that,  having  spo- 
ken before  you,  you  can  in  some  way  exercise  some  influence  in  at- 
tempting to  get  the  FBI  to  honor  its  commitments.  Thank  you. 

[The  prepared  statement  of  Lizzie  P.  Long  follows:] 
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Mr.  Chairperson,  members  of  Congress,  Subcommittee,  Staff,  and 
distinguished  guests,  my  name  is  Lizzie  P.  Long,  and  I  am  a  Special  Agent 
employed  with  the  Federal  Bureau  of  Investigation.    I  was  hired  on  August  15, 
1976,  and  am  currently  a  GS-14  SSA  assigned  to  FBI  Headquarters  in  the 
Intelligence  Division.    I  am  not  testifying  today  on  behalf  of  the  FBI,  but  rather, 
solely  in  my  individual  capacity  as  a  member  of  Black  Agents  Don't  Get  Equality 
("BADGE"),  and  as  the  Class  spokesperson  in  the  class  action  lawsuit  that  was 
brought  by  representatives  of  the  more  than  500  Black  Special  Agents  employed 
by  the  FBI.    Because  the  FBI  maintains  rules  and  regulations  that  prohibit  my  being 
photographed,  filmed  or  depicted  in  drawings,  I  would  ask  that  these  rules  be 
enforced  by  this  Subcommittee  during  my  testimony. 

As  the  Subcommittee  is  well  aware,  the  FBI  has  a  history  of  being  a  racially 
hostile  environment  in  which  to  work.  To  the  disappointment  of  many  Black 
Special  Agents,  that  history  has  been  slower  to  pass  than  we  would  have  hoped. 
There  have  been  a  number  of  Directors  since  the  days  when  this  Agency  was  run 
by  J.  Edgar  Hoover,  and  while  each  of  these  Directors  has  expressed  a  desire  and 
commitment  to  combat  the  pervasive  discrimination  at  the  FBI,  none  have  made 
great  strides  to  this  end. 

Recently,  former  Director  William  Sessions  took  action  consistent  with  this 
stated  goal  by  choosing  to  negotiate  rather  than  to  litigate  the  claims  of 
discrimination  brought  to  his  attervtion  by  the  members  of  BADGE.    In  January 
1993,  after  two  years  of  intensive  negotiations  we  were  able  to  reach  a 
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Settlement  Agreement  with  the  Department  of  Justice  that  provides  for  a 
restructuring  of  FBI  personnel  practices  and  policies  and  both  retroactive  and 
prospective  relief.    More  than  a  year  has  elapsed  since  this  Settlement  Agreement 
was  signed;  however,  this  Agreement  has  yet  to  be  implemented.    Although  our 
hopes  have  been  raised  by  the  news  that  Director  Freeh  also  has  expressed  a 
strong  personal  commitment  to  eliminating  the  discrimination  and  retaliation  that 
still  goes  on  within  the  FBI,  regrettably,  no  marked  improvement  has  occurred  thus 
far. 

In  March  of  1991,  representatives  of  the  more  than  500  Black  Special 
Agents  in  the  FBI  notified  then-Director  William  Sessions  that  they  had  retained 
counsel  and  were  preparing  to  file  a  class  action  lawsuit  against  the  FBI  for  race 
discrimination.    At  that  time  the  FBI  had  previously  lost  or  settled  discrimination 
suits  by  both  the  class  of  female  Special  Agents  and  the  class  of  Hispanic  Special 
Agents.    The  FBI  had  commissioned  and  just  released  a  privately  contracted  study 
of  its  career  development  practices,^  which  identified  a  lack  of  objective  standards 
and  characterized  the  promotional  systems  utilized  by  the  FBI  as  perpetuating  an 
"old  boy  network"  in  which  promotions  were  the  result  of  who  one  knows  and  not 
what  one  knows.    Rather  than  litigating  this  third  threatened  class  action.  Director 
Sessions  suggested  negotiation  as  an  alternative  to  litigation. 

For  the  next  two  years,  with  the  help  of  expert  statisticians,  the  FBI  and 


'    Psychological  Services,  Inc.,  "An  Evaluation  of  the  Career  Development 
Program  for  Mid-Level  Managers,"  Final  Report,  February  20,  1991. 
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legal  counsel  for  the  Black  Special  Agents  evaluated  thousands  of  pages  of  detailed 
computerized  data  covering,  in  some  instances,  twenty  years,  regarding  all  aspects 
of  employment  at  the  FBI.   The  Black  Special  Agents  also  presented  the  FBI  with 
anecdotal  evidence  from  over  eighty  (80)  Black  Special  Agents,  detailing  specific 
instances  of  racially  discriminatory  treatment  in,  among  other  things,  areas  such  as 
promotions,  performance  reviews,  training,  discipline,  awards  and  bonuses,  office 
assignments,  squad  assignments  and  case  assignments.    Months  of  negotiations 
ensued  concerning,  first,  the  disparities  that  existed,  and  second,  the  appropriate 
remedies  to  address  these  disparities  in  each  of  the  challenged  practices.    Finally, 
after  close  to  two  years  of  almost  weekly  negotiations,  the  parties  signed  a 
Settlement  Agreement  on  January  26,  1993. 

The  Settlement  Agreement  reached  between  the  Black  Special  Agents  and 
the  FBI  is  divided  into  six  major  sections,    it  provides  for  retroactive  relief  in  those 
areas  where  discriminatory  treatment  is  documented,  and  prospective  relief  where 
it  is  necessary  in  order  to  modify  or  create  future  practices  that  are  race-neutral. 

•  Section  I  contains  the  parties'  agreement  on  interim  relief 
and  addresses  the  immediate  adverse  impact  of  the 
current  Career  Development  Program  while  the  parties 
develop  a  fair  and  objective  program  for  all  Special 
Agents  of  the  FBI. 

•  Section  II  provides  for  prospective  relief  designed  to 
eliminate  the  subjective  nature  of  the  FBI's  personnel 
policies  and  procedures  and  to  ensure  that  these  policies 
conform  to  laws  such  as  the  Uniform  Guidelines  on 
Employee  Selection  Procedures  and  other  applicable  laws 
and  regulations. 

•  Section  III  contains  the  parties'  agreement  on  retroactive 
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relief  designed  to  compensate  the  class  of  Black  Special 
Agents  for  the  harm  they  have  suffered  as  a  result  of 
Defendant's  discriminatory  and  subjective  employment 
practices.    Each  part  of  this  section  of  the  Agreement 
provides  relief  closely  tailored  to  remedy  the 
discriminatory  effects  of  the  FBI's  subjective  policies  as 
reflected  by  the  data  analyzed  by  both  parties'  expert 
statisticians. 

•  Section  IV  contains  the  compliance  and  review 
procedures  that  both  parties  have  agreed  to  apply  in 
order  to  ensure  that  the  outside  contractors  hired  to 
make  recommendations  concerning  the  prospective  relief 
in  Section  II  design  systems  that  are  in  compliance  with 
the  applicable  laws. 

•  Section  V  ensures  that  the  FBI  continues  to  compile  data 
for  five  (5)  years  to  ensure  that  the  new  personnel 
policies  adopted  do  not  have  an  adverse  impact  on  Black 
Special  Agents  or  other  protected  groups. 

•  Section  VI  addresses  issues  such  as  waiver  of  individual 
claims  by  class  members,  an  alternate  dispute  resolution 
procedure  if  compliance  disputes  arise,  and  payment  of 
attorney  fees  and  expenses. 

See  Settlement  Agreement  attached  hereto  as  Exhibit  1 . 

The  Class  Complaint  alleged  that  the  Black  Special  Agents  were  adversely 

impacted  by  excessively  subjective  decision-making  within  the  FBI  in  twelve  related 

areas: 

(1)  Selections  to  GM-14  positions; 

(2)  Performance  evaluations  ("PARs"); 

(3)  Initiation  of  disciplinary  proceedings; 

(4)  Relief  Supervisor  ratings  and  selection  as  Principal  Relief 
Supervisors; 

(5)  Selection  to,  and  evaluation  in,  the  Management 
Assessment  Program  ("MAP"); 

(6)  Training; 

(7)  Assignment  to  field  offices  and  resident  agencies; 

(8)  Awards  and  bonuses; 
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(9)  Access  to  special  teams,  such  as  Special  Weapons  and 
Tactics  ("SWAT"),  technical  training,  and  Hostage 
Rescue  Team  ("HRT"); 

(10)  Case  and  squad  assignnr>ents; 

(11)  Access  to  personnel  files;  and 

(12)  Specialty  transfers 

For  instance,  the  statistical  data  analyzed  by  Dr.  Charles  R.  Mann,  Ph.D.,  the  Black 
Special  Agents'  expert  statistician,  indicated  that  in  positions  of  authority  in  which 
Special  Agents  assign  work  to  or  supervise  the  work  of  other  Special  Agents, 
Black  agents  held  only  41  of  the  1,370   (2.99%)   jobs  in  this  category.  See 
Plaintiffs'  Memorandum  of  Points  and  Authorities  in  Support  of  the  Joint  Motion 
For  Court  Order  Granting  Approval  of  Proposed  Settlement  Agreement  at  17-22 
("Plaintiffs'  Memorandum"),  attached  hereto  as  Exhibit  2  .  Statistical  data  also 
revealed  that  Black  Special  Agents  were  significantly  more  likely  to  receive  lower 
performance  ratings  and  fewer  awards  and  bonuses  then  their  non-Black 
counterparts.  Fully  successful  performance  ratings  or  lower  were  received  by  23% 
of  Black  Special  Agents  and  by  only  13%  of  the  non-Black  Special  Agents. 
Plaintiffs'  Memorandum  at  28-30.    Moreover,  from  1989  to  1991  (the  period  for 
which  award  data  was  available),  only  38.5%  of  the  Black  Special  Agents  in  the 
FBI  received  awards  and  bonuses  for  outstanding  performance,  while  45.76%  of 
non-Black  Special  Agents  received  awards.  Plaintiffs'  Menrx)randum  at  30-31. 
Both  the  FBI's  expert  statistician  and  Dr.  Mann  concluded  that  disparities  in  these 
areas  could  not  have  occurred  by  chance. 

On  April  19,  1993,  the  Honorable  Judge  Thomas  F.  Hogan  of  the  Federal 
District  Court  for  the  District  of  Columbia  certified  the  Class  of  Black  Special 
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Agents  and  granted  the  Federal  Bureau  of  Investigation  Agents'  Association's 
("Agents'  Association")  leave  to  intervene  in  the  instant  proceedings  on  behalf  of 
its  non-Black  members  to  challenge  the  fairness  of  the  Settlement  Agreement.^ 

After  being  granted  leave  to  intervene,  the  Agents'  Association  filed  a 
Complaint  in  Intervention  attacking  the  legal  validity  of  the  proposed  Settlement 
Agreement  with  regard  to  two  areas:  first,  the  Agents'  Association  alleged  that 
there  was  insufficient  evidence  of  racial  disparities  to  support  promotions,  lateral 
transfers  and  other  race  conscious  remedies  provided  for  in  the  Settlement 
Agreement;  and,  second,  the  Agents'  Association  claimed  that  the  composition  of 
the  monitoring  and  compliance  committees  as  set  forth  in  the  Settlement 
Agreement  violated  the  rights  of  non-Black  Special  Agents. 

The  District  Court,  in  its  Memorandum  Opinion  filed  on  October  4,  1993, 
dismissed  both  counts  of  the  Agents'  Association's  Complaint  in  Intervention 
holding  that  the  detailed  analysis,  expert  opinions  and  anecdotal  testimony 
presented  by  counsel  for  the  Class  of  Black  Special  Agents  justified  and  provided  a 
factual  predicate  for  the  relief  granted  in  each  of  the  eight  areas  where  affirmative 
race-conscious  relief  was  provided  in  the  Settlement  Agreement.^   With  regard  to 


^   The  Agents'  Association  is  a  professional,  non-governmental  association, 
organized  under  the  District  of  Columbia  Nonprofit  Corporation  Act.    Although  it 
has  some  members  of  every  race  and  sex,  including  Blacks,  a  significant 
percentage  of  the  Special  Agent  population  in  the  FBI  are  not  members,  and  the 
Agents'  Association  chose  to  intervene  only  on  behalf  of  its  non-Black  members. 

^   See,  Memorandum  Opinion,  J.  Hogan,  October  4,  1993  at  11,  attached 
hereto  as  Exhibit  3. 
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the  second  Count  of  the  Agents'  Association's  Complaint,  the  Court  held  that  the 
selection  of  outside  consultants  to  oversee  and  develop  recommendations  for 
redesigning  FBI  employment  practices  and  policies  did  not  constitute  race- 
conscious  relief  and  was  "merely  a  race-neutral  method  by  which  the  interested 
parties  can  monitor  the  progress  of  the  Settlement  Agreement."    See  Memorandum 
Opinion  at  13. 

Shortly  thereafter,  on  October  8,  1993,  the  District  Court  held  a  fairness 
hearing  pursuant  to  Rule  23  of  the  Federal  Rules  of  Civil  Procedure  and  Section 
108  of  the  Civil  Rights  Act  of  1991  (42  U.S.C.  §  2000e-2(h)).    The  Court 
reviewed  the  oral  and  written  comments  submitted  by  Class  members  and  other 
Special  Agents  of  the  FBI.    It  also  examined  the  submissions  of  counsel  for  the 
Class,  the  Department  of  Justice  on  behalf  of  the  FBI,  and  the  Agents' 
Association,  including  the  statistical  evidence,  anecdotal  evidence,  legal 
memoranda  and  the  entire  record  of  this  proceeding.    By  Order  dated  October  14, 
1993,  the  District  Court  approved  entry  of  the  parties'  Settlement  Agreement 
holding  that  the  settlement  was  fair,  adequate,  reasonable  and  in  the  public 
interest.  * 

As  a  result  of  the  District  Court's  dismissal  of  the  Agents'  Association's 
effort  to  rebut  the  anecdotal  and  statistical  evidence  presented  by  the  Class  in 
support  of  the  fairness  of  the  Settlement  Agreement,  the  Agents'  Association 


"A  summary  of  the  statistical  and  anecdotal  evidence  proffered  by  Class 
counsel  supporting  approval  of  the  Settlement  Agreement  can  be  found  in 
Plaintiffs'  Memorandum  at  13-53,  attached  hereto  as  Exhibit  2. 
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appealed  this  Decision  to  the  United  States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.    The  Agents'  Association  then  unsuccessfully  sought  to  stay 
implementation  of  the  entire  Settlement  Agreement,  first  from  the  District  Court, 
and  then  from  the  D.  C.  Circuit  Court,  pending  a  final  resolution  of  its  Appeal. 
Despite  the  lack  of  any  statistical  data  to  challenge  the  accuracy  of  the  conclusions 
of  the  FBI's  expert.  Dr.  Bernard  Siskin,  or  the  Plaintiffs'  expert,  Dr.  Charles  R. 
Mann,  the  Agents'  Association  requested  that  these  courts  grant  this  extraordinary 
remedy.*    Both  Courts  refused  to  stay  implementation  of  this  Settlement 
Agreement  finding  implementation  to  be  in  the  public  interest.* 

Despite  the  progress  that  has  been  made  and  indications  by  Director  Freeh 
that  he  is  committed  to  the  eradication  of  unlawful  discrimination  within  the  FBI, 
many  Black  Special  Agents  will  continue  to  suffer  from  the  racially  hostile 
environment  in  which  we  work,  until  the  remedies  provided  in  the  Settlement 
Agreement  are  actually  implemented.    Commitment  to  change  without  action  will 


*  This  is  not  the  first  time  that  the  Agents'  Association  has  attempted  to 
obstruct  a  settlement  of  the  Black  Special  Agents'  claims.    In  1992,  the  Agents' 
Association  unsuccessfully  filed  suit  seeking  a  preliminary  injunction  against  the 
parties  for  even  negotiating  a  resolution  of  the  Black  Special  Agents'  claims.   This 
action  was  taken  before  the  Agents'  Association  even  knew  what  relief,  if  any, 
would  be  forthcoming  and  what  the  factual  underpinning  of  the  claims  was.    At 
the  time.  Judge  Hogan  dismissed  the  Agents'  Association's  lawsuit  for  failure  to 
state  a  claim  upon  which  relief  could  be  granted. 

*  If  the  Agents'  Association  decides  to  appeal  the  Circuit  Court's  ruling  to  the 
Supreme  Court  and  prevails  in  staying  implementation  of  this  Settlement 
Agreement,  or  the  Circuit  Court  overturns  Judge  Hogan's  Summary  Judgment 
Order,  this  would  have  the  effect  of  perpetuating  the  status  quo  of  decades  of 
racially  discriminatory  policies  and  practices  that  have  plagued  the  FBI. 
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not  result  in  the  establishnnent  of  objective  and  job-related  personnel  practices  and 
policies.    Instead,  the  pervasive  subjectivity  in  the  decision-making  processes  at 
the  FBI  will  continue  to  foster  a  system  under  which  promotions,  career  enhancing 
training  opportunities,  assignments,  evaluations,  awards  and  other  critical  aspects 
of  minority  Special  Agents'  employment  are  based  not  on  demonstrated  ability, 
performance  or  dedication  to  law  enforcement,  but  often  on  the  improper  criteria 
that  has  traditionally  been  used  to  bar  Blacks  from  advancement  in  this  premier  law 
enforcement  agency. 

Mr.  Chairperson,  if  I  may  speak  about  my  personal  situation  for  a  moment, 
during  my  employment  with  the  FBI,  I  have  experienced  numerous  instances  of 
discrimination  based  upon  my  race  and  sex.    I  have  also  been  retaliated  against  for 
seeking  recourse  through  the  formal  EEO  process.    On  June  3,  1991,  I  entered  into 
a  Settlement  Agreement  with  the  FBI  in  which  the  FBI  settled  three  Equal 
Employment  Opportunity  Complaints  of  discrimination  and  reprisal  that  I  filed 
against  the  FBI  in  1987,  1989,  and  1991 .    Pursuant  to  the  terms  and  conditions  of 
the  Settlement  Agreement,  I  agreed  to  drop  my  EEO  complaints  in  return  for 
promotion  to  GM-14  (now  GS-14)  pay  grade,  back  pay  at  a  GS-14,  Step  2,  level 
from  January  29,  1989,  through  the  first  pay  period  after  execution  of  the 
Settlement  Agreement,  and  the  option  after  one  year:    (1)   to  apply  for  Field  Desk 
positions  until  selected  by  the  appropriate  Board;  or  (2)  to  transfer  to  the 
Inspection  Division  for  Inspection  Staff.    Despite  agreeing  to  the  above-referenced 
relief  in  order  to  settle  my  EEO  charges,    I  have  continued  to  be  victimized  by 
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discrimination  and  retaliation  by  the  FBI  for  previously  opposing  unlawful 
discrimination  within  the  Agency. 

For  example,  in  March  of  1992,  I  timely  applied  for  and  was  ruled  ineligible 
for  a  Field  Desk  position  because  I  had  not  spent  a  full  year  in  my  Headquarters 
assignment  pursuant  to  the  terms  and  conditions  of  my  Settlement  Agreement. 
Prior  to  applying  for  the  position  I  approached  the  Legal  Counsel  Division  and 
explained  that  I  wanted  to  remain  in  the  Washington,  D.C.,  area  because  I  desired 
to  provide  care  for  my  mother,  who  had  been  diagnosed  with  inoperable  lung 
cancer.    I  further  explained  that  I  believed  that  by  the  time  the  advertised  Field 
Desk  position  was  posted  and  closed,  and  a  decision  made  by  the  Career  Board,  I 
would  have  spent  the  appropriate  amount  of  time  in  my  Headquarters  position  and 
would,  therefore,  be  qualified  for  selection  to  this  Field  Desk  position.    At  the  time, 
I  was  told  by  the  Legal  Counsel  Division  that  I  did  not  have  to  worry.    Similarly,    I 
explained  my  situation  and  the  terms  and  conditions  of  my  Settlement  Agreement 
to  one  of  my  FBI  Headquarters  Supervisors,    who  accepted  my  application  without 
comment.    It  was  my  understanding  that  my  Supervisor  would  attach  an 
addendum  explaining  my  situation,  add  a  recommendation,  and  forward  my 
application  to  the  appropriate  persons.    However,  when  I  submitted  my  application 
for  the  advertised  vacancy,  my  application  was  returned  to  me  with  a  note 
indicating  that  I  was  ineligible  to  apply  for  the  Field  Desk.    This  action  was  entirely 
inconsistent  with  the  understanding  that  I  had  with  my  supervisors,  and  I  believe 
was  in  retaliation  for  my  having  pursued  earlier  EEO  complaints  against  the  FBI. 
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Several  months  later  I  was  informed  that  the  FBI  had  "bent"  the  rules  to 
allow  a  similarly  situated  white  female  to  apply  for  a  Field  Desk.    This  white  female 
Special  Agent  received  a  Desk  position  in  New  Orleans  despite  the  fact  that  she 
was  technically  not  eligible  to  apply  for  the  position.    This  type  of  subjectivity  and 
favoritism  is  characteristic  of  the  personnel  policies  and  practices  that  motivated 
the  Black  special  Agents  throughout  the  FBI  to  approach  former  Director  Sessions 
in  1991. 

Additionally,  the  FBI  was  not  in  compliance  with  the  terms  of  the  very  same 
Settlement  Agreement  that  they  used  to  deny  my  promotion  to  this  management 
position.    Specifically,  the  FBI  agreed  in  the  Settlement  Agreement  to  conduct  an 
administrative  inquiry  of  my  reprisal  complaints  within  six  months  after  execution 
of  the  Settlement  Agreement,  in  order  to  determine  what,  if  any,  administrative 
action  would  be  taken  against  individuals  for  possible  violations  of  FBI  rules  and 
regulations,  including  prohibitions  against  racial  discrimination  and  retaliation.     I 
was  not  notified  of  completion  of  this  administrative  inquiry  until  September  18, 
1992,  approximately  nine  months  after  this  investigation  was  required  to  be 
completed  pursuant  to  my  Settlement  Agreement. 

During  the  time  that  these  three  EEOC  claims  were  pending  and  settlement 
negotiations  were  underway,  I  was  also  the  victim  of  other  forms  of  intentional 
discrimination  and  retaliation  by  my  FBI  superiors.    When  I  sought  to  transfer  to 
another  squad  section  Principal  Relief  Supervisor  ("PRS")  position  at  the 
Washington  Metropolitan  Field  Office  ("WMFO"),  I  was  told  that  even  though  the 
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squad  traditionally  had  two  PRS  positions,  a  decision  had  been  made  that  this 
particular  squad  would  eliminate  one  of  these  positions.    Other  squads  that  had 
more  than  one  PRS  continued  to  keep  two  positions  filled  and  I  believe  that  this 
sudden  change  in  FBI  policy  was  the  result  of  my  race  and  the  fact  that  I  had 
previously  filed  EEO  charges.    Moreover,  in  1991,  I  was  denied  a  PRS  position 
even  though  I  had  more  experience  as  a  PRS  than  the  white  agent  who  received 
the  job.    I  also  unsuccessfully  sought  numerous  GM-14  positions  at  WMFO,  and 
my  applications  for  Polygraph  Examination  Training  were  twice  denied,  most 
recently  in  1991 .    In  all  of  these  cases,  white  agents  with  fewer  qualifications  and 
less  experience  were  selected  for  the  promotions  and  training.    These  non- 
selections  constituted  unlawful  discrimination  against  me  due  to  my  race  and  sex. 

Finally,  during  the  period  from  July  1,  1991,  through  July  7,  1992,  I  was 
repeatedly  retaliated  against  as  a  result  of  my  participation  in  BADGE  and  for 
resorting  to  the  EEO  claims  process.     For  instance,  I  was  given  unjustifiably  low 
performance  appraisals,  assigned  to  do  menial  work,  denied  requests  for  annual 
leave  and  asked  to  attend  impromptu  meetings  in  which  the  negative  comments  of 
other  members  of  my  Unit  such  as,  "you  will  always  be  known  as  the  person  who 
sued  the  FBI;  you  will  never  live  this  down,"  were  relayed  to  me.     Other 
individuals  in  FBI  management  condoned,  supported  and  approved  of  these  acts  of 
reprisal  and  committed  additional  acts  of  reprisal  such  as  deliberately  and 
intentionally  emphasizing  the  importance  of  instructor  critique  forms  to  new  agent 
classes  for  which  I  was  an  Instructor,  in  order  to  encourage  unnecessary  criticism. 
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I  believe  that  all  of  the  above  actions  were  taken  against  me  because  I  am  a  Black 
female  Special  Agent  who  was  active  in  the  BADGE  organization,  and  because  I 
initiated  individual  claims  of  discrimination  against  the  FBI. 

It  has  now  been  three  years  since  negotiations  between  BADGE  and  the  FBI 
commenced  and  more  than  five  months  since  the  Federal  District  Court  ordered 
implementation  of  the  retroactive  and  prospective  provisions  of  the  Settlement 
Agreement.    I  continue  to  hold  out  hope  that  Director  Freeh  will  make  it  clear  that 
it  is  a  paramount  and  immediate  priority  for  the  FBI  to  commence  the  process  of 
overhauling  its  personnel  policies,  practices  and  procedures  pursuant  to  the 
provisions  of  the  Settlement  Agreement.    If  there  is  to  be  any  progress  in  insuring 
that  Black  Special  Agents  at  the  FBI  will  no  longer  endure  the  discrimination  and 
retaliation  that  I,  and  many  others,  have  suffered  throughout  our  careers,  this 
remedial  process  must  start  immediately.  Thank  You. 
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SETTLEMENT  AGREEMENT 
INTRODUCTION 
This  Settlement  Agreement  (hereinafter  the 
"Agreement")  is  entered  into  between  plaintiffs,  as 
individual  class  representatives,  Morris  A.  Blueford, 
Verne  Dickerson,  Cecily  Graham,  Sherry  Davis,  Ronald  D. 
Ker.p,  Leadell  Lee,  Joseph  Cal  Jackson,  James  Mcintosh, 
Alfred  Johnson,  Produs  "Scott"  M.  Perkins,  Nolan  Doby, 
Emanuel  Johnson,  Jr.,  Al  Jordan,  Prince  Ross,  Julian 
Stackhaus,  Johnnie  Gibson,  Tyrone  Powers,  Arthur 
Grovner,  Peter  Reneau,  Benjamin  Russell,  Donovan 
Leighton,  by  their  attorneys,  on  behalf  of  a  putative 
class  of  all  Black  Special  Agents  of  the  Federal  Bureau 
of  Investigation,  who  have  been  employed  by  the  Federal 
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Bureau  of  Investigation  (FBI)  at  any  time  from  March  5, 
1991,  until  the  effective  date  of  this  Agreement,  and 
defendant,  William  Barr,  Attorney  General  of  the  United 
States. 

In  the  interest  of  resolving  this  action  without 
the  need  for  formal  litigation,  the  parties  hereby 
agree  to  the  following  terms  on  which  this  action  will 
be  fully  and  finally  resolved. 

I.  INTERIM  RELIEF 

The  terms  of  the  agreement  which  relate  to 
interim  relief  are  set  forth  in  a  letter  from 
plaintiffs'  counsel  to  the  FBI,  dated  December  4,  1991, 
and  the  Statement  of  Work  in  contracts  numbered  J-FBI- 
92-017  and  J-FBI-92-018.   Copies  of  these  documents  are 
attached  as  Appendix  A  and  incorporated  herein  by 
reference. 

II.  PROSPECTIVE  RELIEF 

A.   Career  Developr^ent  Program 

1.   The  FBI  has  retained  an  outside 
contractor  to  examine  and  recomjnend  changes  to  the 
existing  career  development  program  (now  known  as  the 
Executive  Development  and  Selection  Program  (EDSP) ) . 
The  contractor  has  been  retained  to  provide  the  FBI 
with  a  validated  process  for  selecting  Special  Agents 
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for  GM-14  and  GM-15  positions.   The  EDSP  selection 
procedures  will  be  developed  in  accordance  with  the 
Uniform  Guidelines,  any  applicable  federal  laws  or 
regulations,  and  generally  accepted  professional 
standards,  as  set  forth  in  Appendix  A,  supra,  and  Part 
IV,  infra  (Compliance  and  Review  Procedures) ,  and  will 
be  designed  to  minimize,  to  the  greatest  extent 
possible,  any  adverse  impact  on  any  group  protected 
under  Title  VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  the  Rehabilitation  Act'  of  1973  and  the  Age 
Discrimination  in  Employment  Act  of  1967. 

2.   For  a  period  of  two  years  after  the 
effective  date  of  this  agreement,  EDSP  vacancy  notices 
electronically  posted  in  the  Job  Posting  Application 
(JPA)  will  also  be  physically  posted  in  a  common  area 
in  each  Field  Office  and  FBIHQ  Division  on  at  least  a 
weekly  basis.   It  is  the  FBI's  objective  to  make  the 
notices  of  EDSP  vacancies  as  widely  available  as 
possible  during  the  FBI's  transition  from  physical  to 
electronic  posting.   At  the  end  of  this  two  year 
period,  the  FBI  will  evaluate  the  access  to 
electronically  posted  information  related  to  EDSP 
vacancies  to  determine  whether  the  physical  posting 
process  described  in  this  paragraph  should  be 
continued,  with  the  goal  of  making  such  postings 
reasonably  available  to  all  Special  Agents. 
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B.   Principal  Relief  Supervisor  Positions 

1.   The  FBI  Policy  Statement  on  "Equal 

Employment  Opportunity  and  Federal  Affirmative 

Employment  Plans"  will  be  modified  in  part  as  follows: 

The  Director  of  the  FBI  strongly 
encourages  women  and  minorities  to 
participate  in  the  voluntary  CDP  and 
supports  initiatives  to  affirmatively 
recruit  women  and  minorities  into  the 
CDP.   Increasing  the  number  of  women 
and  minorities  participating  in  the 
CDP  at  the  entry  level  position  of 
relief  supervisor  will  broaden  the 
pool  of  women  and  minority  candidates 
eligible  for  selection  ag  supervisors, 
mid-level  managers  and,  ultimately, 
for  selection  as  senior  executives. 
It  is  the  Director's  objective  to 
encourage  participation  in  the  CDP  by 
sufficient  numbers  of  highly  talented 
and  motivated  women  and  minority  SA's 
to  ensure  that  women  and  minority  SA's 
achieve  leadership  positions  in  the 
FBI,  including  the  Senior  Executive 
Service. 

2.   The  FBI  will  create  a  position  on  each 

squad  of  "secondary  relief  supervisor."   The  secondary 

relief  supervisory  position,  as  well  as  the  principal 

relief  supervisory  position,  will  be  rotated  on  an 

annual  basis  among  the  qualified  relief  supervisors  on 

the  squad,  consistent  with  the  operational  needs  of  the 

squad.   This  rotation  procedure  may  be  delayed  by  the 

Special  Agent  in  Charge  (SAC)  if  warranted  by  business 

necessity.   It  is  the  intention  of  the  parties  that  the 

same  persons  not  serve  in  the  principal  and  secondary 

relief  supervisory  positions  consistently  over  several 
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years  unless  no  other  qualified  Special  Agents 
volunteer  to  be  considered  for  selection  to  that 
position.   It  is  further  the  intent  of  the  parties  to 
Baxinize  the  opportunity  for  all  c[ualified  Special 
Agents  to  serve  in  principal  and  secondary  relief 
supervisory  positions. 

3.  Selection  of  the  principal  and  secondary 
relief  supervisors  will  be  made  from  among  relief 
supervisory  applicants  on  the  squad  who  supply  a 
recorjT.endation  from  his  or  her  ^quad  supeirvisor.   The 
SAC  may  provide  the  Field  Office  career  board  with  his 
or  her  vievs  regarding  the  candidates  for  these 
positions,  but  the  actual  selection  will  be  made  by  the 
Field  Office  career  board.   To  the  greatest  extent 
possible,  the  selections  will  be  based  upon  objective, 
job  related  criteria,  and  consistent  with  the  FBI 
Policy  Statement  on  "Equal  Er^^ployment  Opportunity  and 
Federal  Affirr.ative  Er.ployr.ent  Plans"  set  forth  in 
Section  II.B.l.,  supra.   The  FBI  will  require  the 
contractor  selected  to  review  and  modify  the  EDSP,  as 
set  forth  in  Section  II.  A.,  s'jpra .  to  develop 
recorjnendations  for  these  criteria. 

4.  The  FBI  will  develop  and  implement 
standardized  training  for  relief  supervisors  and  will 
record  the  names  of  the  Special  Agents  to  whom  such 
training  is  given.   The  FBI  will  develop  this  training 
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program  within  12  months  of  the  effective  date  of  this 
agreement,  unless  this  period  is  extended  by  agreement 
of  the  parties. 

5.  The  Office  of  Equal  Employment 
Opportunity  Affairs  (OEEOA)  will  review  annually 
statistical  data  regarding  the  assignment  of  Special 
Agents  to  the  principal  and  secondary  relief 
supervisory  positions  to  determine  if  any  adverse 
impact  develops  and  report  these  findings  and 
recommendations,  if  any,  to  the  Director  on  an  annual 
basis. 

6.  The  FBI  will  eliminate  the  use  of  the 
current  relief  supervisory  rating  forms  for  any  purpose 
and  will  instruct  all  Field  Offices  and  Divisions  that 
any  such  forms  or  ratings  present  in  personnel  files 
should  be  disregarded  in  promotional  decisions.   No 
further  relief  supervisor  ratings  shall  be  conducted 
unless  the  process  by  which  the  ratings  are  made  have 
been  validated  beforehand  pursuant  to  the  Uniform 
Guidelines,  any  applicable  federal  laws  or  regulations 
and  generally  accepted  professional  standards. 

C.   Senior  Executive  Service  fSES) 
The  FBI  has  agreed  to  modify  the  FBI  Policy 
Statement  on  "Equal  Employment  Opportunity  and  Federal 
Affirmative  Employment  Plans"  as  set  forth  in  paragraph 
1 1 .  B .  1 ,  ,  supr?. . 
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D.   Kanaqeinent  Aptitude  Program  (MAP  I  and  MAP 

III 

1.  The  scores  achieved  by  all  Special 

Agents  who  participate  in  the  MAP  I  and  MAP  II  will  be 
furnished  only  to  the  Special  Agents  to  whom  they 
apply  and  will  not  be  disclosed  to  a  Special  Agent's 
supervisor  or  superiors,  nor  will  they  be  used  in 
connection  with  any  personnel  decision  unless  the 
process  under  which  that  score  was  obtained  has  been 
validated.   This  procedure  will  remain  in  effect  until 
MAP  I  and  II  have  been  validated  pursuant  to  the 
Uniform  Guidelines,  any  applicable  federal  laws  or 
regulations,  and  generally  accepted  professional 
standards,  as  set  forth  in  II. D. 3.,  infra.  Nothing  in 
this  section  will  prohibit  the  MAP  I  and  II  staff,  or 
other  personnel  who  are  responsible  for  administering 
any  part  of  the  MAP  program,  from  having  access  to  the 
MAP  I  and  II  scores  as  part  of  their  official  duties. 

2.  The  FBI  may  continue  to  require 
attendance  at  MAP  II  as  a  prerequisite  for  selection 
for  the  position  of  Assistant  Special  Agent  in  Charge 
(ASAC) ,  so  long  as  the  scores  are  neither  revealed  to 
anyone  other  than  the  Special  Agent  (except  MAP  staff 
or  other  personnel  as  set  forth  in  the  preceding 
paragraph) ,  nor  used  in  connection  with  any  personnel 
decision,  unless  the  particular  process  has  been 
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validated  beforehand  pursuant  to  the  Uniform 
Guidelines,  any  applicable  federal  laws  or  regulations, 
and  generally  accepted  professional  standards,  as  set 
forth  in  II. D. 3.,  infra. 

3.  The  FBI  will  require  the  contractor 
selected  to  examine  and  recommend  changes  to  the  EDSP 
under  Section  II. A.,  supra,  to  recommend  revisions  to 
MAP  I  and  II,  to  the  extent  necessary,  to  validate  them 
pursuant  to  the  Uniform  Guidelines,  any  applicable 
federal  laws  or  regulations,  and  generally  accepted 
professional  standards. 

4.  The  FBI  will  require  the  contractor 
selected  under  Section  II. A.,  supra,  to  develop  new  MAP 
exercises  and  procedures  for  the  FBI's  use  to  minimize 
the  possibility  that  candidates  will  learn  the 
substance  of  the  exercises  in  advance  of  their 
attendance  at  MAP.   The  FBI  will  develop  and  enforce  a 
policy  that  participants  in  the  MAP  process  will  not 
reveal  the  substance  of  exercises  to  candidates  for  MAP 
except  in  a  fonr.al  process  by  which  the  FBI  may  brief 
its  Special  Agents  about  the  nature  of  the  MAP  process. 
The  FBI  will  require  the  contractor  selected  pursuant 
to  II. A.,  supra .  to  formulate  such  a  briefing 
procedure. 

5.  The  OEEOA  will  monitor  statistical  data 
relating  to  the  MAP  programs,  including  the  selection 
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of  participants  and  assessors,  ratings,  and  removal  of 
contingencies  (if  such  a  process  continues  to  exist 
under  any  modified  program)  to  determine  if  any  adverse 
impact  develops  on  at  least  an  annual  basis  and  report 
annually  their  findings  and  recommendations,  if  any,  to 
the  Director. 

6.   Selection  to  attend  MAP  I  will  be 
assigned  to  the  Special  Agent  Mid-Level  Management 
Selection  (SAMMS)  Board,  or,  if  that  Board  is 
eliminated  or  modified,  such  Board  or  panel  that  most 
closely  retains  the  functions  of  the  SAMMS  Board.   The 
selection  will  be  based  upon  recommendations  from  the 
Field  Office  or  FBI  Headquarters  Division  Career  Boards 
and  the  Assessment  Center  staff. 

7.   Selection  of  candidates  to  attend  MAP  II 
will  also  be  assigned  to  the  SAKKS  Board,  or,  if  that 
Board  is  eliminated  or  modified,  such  Board  or  panel 
that  most  closely  retains  the  functions  of  the  SAMMS 
Board,  from  those  Special  Agent  candidates  who  have  the 
necessary  qualifications  to  attend  MAP  II. 

E.   Training 

1.   The  FBI  will  create  a  database  in  the 
Field  Office  Information  Management  System  (FOIMS) ,  or 
other  similar  computer  system,  to  permit  the  electronic 
posting  of  all  available  in-service  training 
opportunities.   In  addition,  for  a  period  of  two  years 
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after  the  effective  date  of  this  agreement,  notices  of 
training  opportunities  electronically  posted  will  also 
be  physically  posted  in  a  common  area  in  each  Field 
Office  and  FBIHQ  Division  on  at  least  a  weekly  basis. 
It  is  the  FBI's  objective  to  make  the  notices  of 
training  opportunities  as  widely  available  as  possible 
during  the  transition  from  physical  to  electronic 
posting.   At  the  end  of  this  two  year  period,  the  FBI 
will  evaluate  the  access  to  electronically  posted 
information  related  to  training  opportunities  to 
determine  whether  the  physical  posting  process 
described  in  this  paragraph  should  be  continued,  with 
the  goal  of  making  such  postings  reasonably  available 
to  all  Special  Agents. 

2.  Each  Field  Office  and  Headquarters 
Division  will  make  the  database  which  contains  in- 
service  training  courses  available  to  all  Special 
Agents. 

3.  Special  Agents  who  wish  to  attend  an  in- 
service  training  course  will  submit  their  request  in  a 
memorandum  in  the  normal  chain  of  comm.and.  The 
supervisor  of  the  Special  Agent  submitting  the  request 
will  addend  the  memorandum  commenting  on  the 
qualifications  of  the  Special  Agent  and  recommending 
whether  the  Special  Agent  should  be  permitted  to  attend 
the  in-service  training  course.   The  Special  Agent  will 
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then  read  and  initial  the  addendum,  with  any  comments 
he  or  she  wishes  to  make  thereto,  and  the  memoranda 
will  be  used  to  establish  lists  in  each  Field  Office  or 
Headquarters  Division  of  candidates  for  each  in-service 
training  course.   A  copy  of  this  memo  will  be 
maintained  in  the  employee's  personnel  file,  and  a  copy 
in  a  training  file  in  such  a  manner  that  a  computerized 
database  of  applications  and  selections  for  in-service 
training  courses  may  be  created. 

4.  Each  Field  Officp  or  FBIHQ  Division  will 
select  for  each  in-service  training  course  the  best 
qualified  candidate  available  based,  to  the  greatest 
extent  possible,  upon  objective  criteria  and  maintain  a 
record  of  the  reason  for  each  selection.   The  SAC  or 
Assistant  Director  will  retain  the  final  authority  to 
decide  whether  to  nominate  any  Special  Agent  to  attend 
the  in-service,  whether  to  noininate  another  Special 
Agent  who  volunteers,  or  to  select  a  Special  Agent  who 
did  not  volunteer.   Each  Field  Office  and  FBIHQ 
Division  will  post,  at  least  on  a  quarterly  basis,  a 
list  of  selectees  for  in-service  training. 

5.  The  FBI  will  develop,  within  six  months 
of  the  effective  date  of  this  agreement,  a  list  of 
relevant  factors  to  be  used  in  making  selections  for 
in-service  training  courses  and  provide  counsel  for  the 
plaintiffs  a  reasonable  opportunity  to  comment  thereon. 
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The  final  decision,  however,  as  to  such  factors  will  be 
in  the  sole  discretion  of  the  Director  consistent  with 
federal  law. 

6.   In  some  of  the  major  metropolitan  Field 
Offices,  selections  for  certain  designated  in-service 
training  courses  will  be  made  by  the  Field  Office 
career  board.   The  FBI  will  develop,  within  six  months 
of  the  effective  date  of  this  agreement,  a  list  of  the 
Field  Offices  in  which  such  selections  will  be  made  by 
the  Field  Office  career  board,  and  a  list  of  the  in- 
service  training  courses  subject  to  career  board 
selection  and  provide  counsel  for  plaintiffs  a 
reasonable  opportunity  to  comment  thereon.   The  final 
decision  as  to  which  Field  Offices  and  which  in-service 
training  courses  will  be  subject  to  the  requirement  of 
career  board  selection  will  be  within  the  sole 
discretion  of  the  Director. 

F.   Specialty  and  Hardship  Transfers 

1.   Within  six  months  of  the  effective  date 
of  this  agreement,  the  FBI  will  develop  and  use,  to  the 
greatest  extent  possible,  objective  criteria  for 
selecting  Special  Agents  to  receive  specialty 
transfers.   Counsel  for  plaintiffs  will  be  provided  an 
opportunity  to  comment  on  these  criteria,  but  the  final 
determination  of  criteria  to  be  used  in  selecting 
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Special  Agents  to  receive  specialty  transfers  will  be 
within  the  sole  discretion  of  the  Director. 

2.   The  OEEOA  will  monitor  statistical  data 
related  to  specialty  and  hardship  transfers  to 
determine  if  any  disparate  impact  develops  and  will 
report  at  least  annually  the  results  of  its  findings 
and  recominendations,  if  any,  to  the  Director. 

G.   Assioninents  to  Resident  Agencies  fRAs) 

1.  Each  Field  Office  will  develop  a 
preference  list  for  assignment  to  RAs.   Any  request  by 

ft 

a  Special  Agent  for  transfer  to  an  RA  will  be  made  in 
writing  and  maintained  in  the  Special  Agent's  personnel 
file,  with  a  copy  maintained  at  FBIHQ  in  a  manner  that 
could  be  subject  to  cor.puter  analysis.   This  list  will 
be  transmitted  regularly  to  the  OEEOA  to  be  maintained 
in  a  cor.puter-readable  fonr.at. 

2.  Each  intra-office  no  cost  transfer  to  an 
RA  will  be  based  upon  the  recorjnendation  of  the  Field 
Office  career  board  to  the  SAC,  with  the  final  decision 
by  the  SAC.   Any  decision  deviating  from  the  preference 
list  when  filling  a  vacancy  in  a  no  cost  RA  will  be 
documented  by  the  SAC,  and  such  deviation  will  be  only 
for  reasons  consistent  with  business  necessity. 

3.  In  the  event  that  a  decision  is  made  by 
the  Special  Agent  Transfer  Unit  at  FBIHQ  and  the  SAC  to 
fill  a  vacancy  in  an  RA  with  an  intfa-office  cost 
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transfer  from  that  Field  Office's  personnel  complement, 
the  selection  will  be  made  from  the  Field  Office's 
resident  agency  preference  list  in  the  same  manner  as 
selection  to  intra-office  no  cost  RAs  as  set  forth  in 
the  preceding  paragraph  supra. 

H.   Assignment  to  Non  Top-15  Field  Offices 

1.  The  FBI  will  automate  the  information 
concerning  requests  for  first-office  assignments  made 
by  Special  Agents  graduating  from  Quantico.   In 
addition,  the  FBI  will  automata  the  information 
concerning  any  requests  for  assignments  that  may  be 
voluntarily  submitted  by  Special  Agents  for  normal 
rotational  transfers. 

2.  The  data  maintained  pursuant  to  this 
section  will  be  monitored  by  the  OEEOA  to  determine  if 
any  adverse  impact  develops  and  the  OEEOA  will  report 
their  findings  and  recommendations,  if  any,  to  the 
Director  on  at  least  an  annual  basis.   The  data  and 
reports  created  and  maintained  pursuant  to  this  section 
will  be  made  available  to  counsel  for  the  plaintiffs  in 
the  manner  set  forth  in  Section  V.,  infra,  exclusive  of 
any  recommendations. 

I.   Performance  Appraisals 

1.   The  FBI  agrees  to  retain  an  outside 
expert  consistent  with  normal  procurement  procedures  to 
assist  in  reviewing  the  existing  Performance  Appraisal 
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Rating  (PAR)  system  and  design  a  validated  PAR  system 
pursuant  to  the  Uniform  Guidelines,  any  applicable 
federal  laws  or  regulations,  and  generally  accepted 
professional  standards.   The  FBI  will  issue  an  RFP  for 
this  work  within  six  months  of  the  effective  date  of 
this  agreement,  consistent  with  the  Compliance  and 
Review  provisions  set  forth  in  Section  IV.,  infra.   The 
FBI  may  retain  an  outside  expert  to  assist  in  the 
drafting  of  this  RFP,  and  an  expert  selected  by  the 
plaintiffs  shall  be  permitted  t»o  review  and  comment 
upon  the  proposed  RFP  prior  to  its  issuance. 

2.  Additional  training  on  performance 
appraisal  preparation,  including  cultural  awareness 
training,  will  be  provided  to  all  FBI  personnel  who 
prepare  PARs.   As  part  of  this  training  process,  the 
statistical  data  documenting  the  disparities  in 
performance  appraisals  will  be  discussed. 

3.  A  program  of  enhanced  feedback  on 
performance  will  be  developed  and  provided  to  all 
Special  Agents  during  file  reviews,  in  addition  to 
normal  semi-annual  performance  reviews. 

4.  The  OEEOA  will  review  statistical  data 
regarding  performance  appraisals  to  determine  if  any 
disparate  impact  develops  and  will  annually  report  its 
findings  and  recommendation,  if  any,  to  the  Director. 
Counsel  for  plaintiffs  will  be  given  access  to  this 
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data  and  reports,  exclusive  of  any  recommendations,  in 
accordance  with  the  monitoring  provisions  set  forth  in 
Section  V. ,  infra, 

J.   Awards  and  Bonuses 

1.  In  order  to  raise  awareness  and  insure 
that  the  contributions  of  all  Special  Agents  are  fairly 
rewarded,  the  FBI  will  send  a  written  communication  to 
each  SAC  and  Assistant  Director  advising  that  smaller 
and  fewer  awards  have  been  given  to  Black  Special 
Agents.   The  SACs  and  Assistant  Directors  will 
communicate  this  information  to  supervisory  personnel 
who  have  responsibility  for  participating  in  the 
process  of  selecting  recipients  for  awards  and  bonuses. 

2.  Within  six  months  of  the  effective  date 
of  this  agreement,  the  FBI  will  develop  and  use,  to  the 
greatest  extent  possible,  objective  standards  to  guide 
supervisors  in  identifying  candidates  for  receiving 
awards.   These  standards  will  be  set  forth  in  writing 
and  will  be  made  available  to  all  Special  Agents. 
Counsel  for  the  plaintiffs  will  be  provided  an 
opportunity  to  comment  on  these  standards.   The  FBI 
will  develop  and  use  objective  standards,  to  the 
greatest  extent  possible,  for  multiple  awards  as  set 
forth  in  this  paragraph,  to  help  determine  if  multiple 
awards  in  single  cases  are  distributed  fairly  among  all 
Special  Agents  participating  in  the  case.   In  addition, 
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the  FBI  will  collect  and  maintain  data  in  an  automated 
format  regarding  multiple  awards  granted  in  single 
cases. 

3.  The  identity  of  recipients  of  awards  and 
bonuses  will  be  made  public  and  incentive  awards  will 
continue  to  be  presented  in  a  public  forum.   However, 
the  FBI  will  not  be  required  to  make  public  the  amount 
of  the  awards. 

4.  The  OEEOA  will  monitor  future  awards  to 
determine  if  any  disparate  impact  develops  and  will 
report  annually  its  findings  and  recommendations,  if 
any,  to  the  Director.   Counsel  for  plaintiffs  will  be 
given  access  to  this  data  and  reports,  exclusive  of  any 
recoriTiendations,  in  accordance  with  the  monitoring 
provisions  set  forth  in  Section  V. ,  infra. 

K.   Discipline 

1.   The  FBI  will  retain  an  expert, 
consistent  with  normal  procurement  procedures,  to 
examine  the  way  disciplinary  proceedings  are  initiated. 
If  necessary,  the  expert  will  be  required  to  devise 
procedures  to  ensure,  to  the  greatest  extent  possible, 
that  disciplinary  action  will  not  be  initiated  against 
any  group  of  employees  at  a  statistically  significantly 
higher  rate  than  any  other  group  of  Special  Agents, 
absent  reasons  consistent  with  business  necessity.   The 
FBI  may,  at  its  option,  divide  this  work  into  two  RFPs, 
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one  to  ascertain  the  cause  of  the  disparity  and  a 
second  to  recommend  changes  to  eliminate  the  disparity, 
if  the  FBI  concludes  that  these  two  steps  rec[uire 
different  skills  than  any  one  expert  may  possess.   The 
FBI  will  permit  an  expert  for  the  plaintiffs  to  review 
and  comment  upon  the  proposed  RFP(s)  prior  to  issuance. 

2.  The  FBI  will  institute  a  180-day  time 
limit  on  all  disciplinary  matters.   This  time  limit 
will  cover  both  the  Office  of  Professional 
Responsibility  (OPR)  investigation  and  the  adjudication 
process  by  the  Administrative  Suirimary  Unit.   The  180- 
day  limit  may  be  extended  in  any  case  only  with  the 
written  approval  of  the  Associate  Deputy  Director — 
Administration  and  such  extension  will  be  reviewed 
every  30  days  thereafter.   All  requests  for  initial  or 
subsequent  extensions  shall  state  the  justification  for 
the  request.  It  is  the  intent  of  the  parties  that  such 
extensions  will  generally  be  limited  to  cases  that  are 
complex  or  delayed  by  collateral  proceedings. 

3.  Any  Special  Agent  who  becomes  a  subject 
of  an  administrative  inquiry  will  be  notified  in 
writing  of  his  or  her  status  as  the  subject  of  an 
inquiry  within  30  days  except  when  the  Deputy  Assistant 
Director  (DAD) -OPR  determines  that  such  notification 
will  jeopardize  the  investigation.   The  DAD-OPR  will 
reconsider  such  determinations  every  30  days  and 
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notification  to  the  affected  Special  Agent  will  be 
provided  as  soon  as  practicable. 

4.   Those  Special  Agents  who  become  the 
subject  of  administrative  inquires  which  result  in  no 
disciplinary  action  being  taken  against  them  will  be 
advised  when  the  inquiry  is  concluded  within  30  days  of 
such  conclusion. 

L.   Special  Teams 

1.  The  FBI  will  not  permit  the  practice  of 
voting  for  membership  on  SWAT^  and  HRT^  teams  by  the 
existing  team  members. 

2.  The  selection  of  SWAT  team  members  will 
be  made  by  the  Field  Office  career  board  with  final 
approval  by  the  SAC. 

3.  Selection  for  membership  on  the  HRT  will 
be  made  by  the  FBIHQ  SAKMS  Board  after  consideration  of 
the  recoirjr,endation  of  the  official  in  charge  of  the 
HRT. 

4.  Within  six  months  of  the  effective  date 
of  this  agreement,  the  FBI  will  develop  and  use,  to  the 
greatest  extent  possible,  objective  criteria  for 
selection  to  SWAT  and  HRT.   The  FBI  will  provide 


^    SWAT  is  an  acronym  for  Special  Weapons  and 
Tactics. 

^  HRT  is  an  acronym  for  Hostage  Rescue  Team. 
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counsel  for  plaintiffs  an  opportunity  to  comment  on 
these  criteria. 

5.   The  FBI  will  not  permit  the  practice  of 
voting  for  membership  on  technically  trained  (TECH)' 
squads  by  the  existing  squad  members.   Within  six 
months  of  the  effective  date  of  this  agreement,  the  FBI 
will  develop  and  use,  to  the  greatest  extent  possible, 
objective  criteria  for  selection  to  TECH  training  and 
assignment  to  TECH  squads. 
M.   Personnel  Files 

1.   The  FBI  has  agreed  to  standardize  the 
procedures  for  permitting  FBI  employees  access  to  their 
official  personnel  files  without  the  need  of  filing  a 
Freedom  of  Information  Act  and  Privacy  Act  (FOIA/PA) 
request.   The  FBI  will  use  its  best  efforts  to  make 
available  for  inspection  within  15  days  of  a  request, 
the  employee's  Field  Office  personnel  file,  and  within 
45  days,  the  employee's  FBI  Headquarters  personnel  file 
unless  extraordinary  circumstances  are  present.   Fo^ 
purposes  of  this  section,  extraordinary  circumstances 
may  include,  among  other  factors,  receipt  by  the  FBI  of 
a  large  number  of  requests  in  a  short  time  or  the 
unforeseeable  lack  of  sufficient  available  resources  at 
FBIHQ  or  in  the  Field  Office  to  process  these  requests. 


'   TECH   is   an   acronym   for   Technical   and 
Sound/Wiretapping  Training. 
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Certain  confidential  information,  including  the 
background  investigation,  testing  materials  and  other 
very  sensitive  information  may  also  need  to  be  reviewed 
and/or  removed  consistent  with  the  Privacy  Act  of  1974 
and  classification  regulations  before  access  is 
permitted. 

2.  FBI  employees  will  be  provided  an 
opportunity  to  review  and  comment  on  documents  placed 
in  their  personnel  files.   FBI  employees  will  not  be 
permitted  to  remove  documents  /rom  their  personnel 
files,  but  they  will  have  the  opportunity  to  submit  for 
filing,  a  response  or  rebuttal  to  any  document  in  the 
file. 

3.  The  FBI  will  develop,  within  six  months 
of  the  effective  date  of  this  agreement,  procedures  to 
implement  the  provisions  of  this  section.   These 
procedures  will  be  provided  to  counsel  for  plaintiffs 
for  comment  and  review  prior  to  their  implementation, 
but  the  final  decision  on  procedures  to  be  adopted, 
will  be  within  the  Director's  sole  discretion. 

4.  The  FBI  will  not  maintain  any  file 
regarding  the  performance  of  any  employee  for  a  period 
longer  than  one  year,  except  the  official  FBIHQ  or 
Field  Office  personnel  files,  provided  that,  if  the 
information  is  potentially  relevant  to  a  pending 
complaint,  charge  or  internal  investigation,  such 
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documents  may  be  naintained  until  final  resolution  of 
the  complaint,  charge  or  investigation. 

5.   The  FBI  will  make  available  to  each 
employee,  upon  request,  at  the  time  the  employee  is 
provided  his  or  her  annual  performance  rating,  access 
to  the  performance  folder  maintained  by  the  employee's 
rating  official  to  permit  the  employee  to  review  the 
documentation  upon  which  the  rating  is  based. 
Information  maintained  in  such  folders  which  is 
relevant  to  a  pending  complaint,  charge  or  internal 
investigation  will  not  be  made  available  to  the 
employee  pursuant  to  this  section.   If,  after  reviewing 
the  performance  folder,  the  employee  disagrees  with  the 
rating  afforded  by  the  rating  official,  the  employee 
will  be  required  to  follow  all  normal  FBI  procedures  to 
appeal  the  rating. 

6.   The  special  access  provisions  set  forth  in 
this  section  do  not  eliminate  the  existing  requirements 
that  prior  FBI  authority  be  obtained  before  releasing 
information  or  documents  in  FBI  files  outside  the  FBI 
or  submitting  or  disclosing  such  information  or 
documents  in  any  public  forum,  including  but  not 
limited  to,  any  administrative  or  legal  proceedings. 


22 


183 


III.   RETROACTIVE  RELIEF 

A.   proiT^otions  &  Lateral  Transfers 
1.   Proinotions 

a.   Selection  Procedures 

(i)   The  FBI  will  promote  into  GH-14 
positions  in  the  Criminal  Investigative  (Division  6) , 
Intelligence  (Division  5)  and  Inspection  Divisions 
(Division  10)  at  FBIHQ,  six  Black  GS-13  Special  Agents: 
(A)  vho,  prior  to  the  effective  date  of  this  Agreement, 
but  after  March  5,  1989,  applied  for,  but  did  not 
receive,  a  GM-14  promotion  into  one  of  these  Divisions; 
and  (B)  each  of  whom  m.eets  the  qualifications  for  the 
position  into  which  each  seeks  a  promotion,  as  set  by 
the  SAJWS  Board  in  sub-section  (iii),  jnfra.   In  no 
case  will  a  class  meiriser  receive  more  than  one 
promotion  as  a  result  of  promotions  granted  pursuant  to 
this  section. 

(ii)   Upon  approval  of  the  Court, 
three  members  of  the  class,  who  have  been  nominated  by 
the  class  mer>bers,  will  cor.prise  a  panel  that  will 
compile  a  list  of  all  class  members  who  are  interested 
and  have  represented  that  they  meet  the  qualifications 
set  out  in  sub-section  (i),  supra.   Members  of  the 
panel  will  be  provided  up  to  5  days  administrative 
leave  and  as  many  as  three  trips  to  Washington,  D.C., 
to  perform  their  duties  as  set  forth  in  this  paragraph. 
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The  FBI  will  pay  the  travel  and  daily  subsistence 
expenses  incurred  by  the  panel  members  in  the 
performance  of  these  duties  in  accordance  with  the 
Federal  Travel  Regulations  (FTRs) .   The  panel  will 
forward  to  the  SAKMS  Board  the  list  containing  the 
names  of  the  Black  Special  Agents  who  are  interested 
and  have  represented  that  they  meet  such  criteria,  and 
will  identify  on  such  list  the  Division  into  which  each 
Black  Special  Agent  previously  sought  a  position  but 
was  not  selected.   Each  of  the  Black  Special  Agents 
nominated  by  the  panel  will  be  permitted  to  identify 
three  general  subject  matter  areas  in  the  Division  into 
which  they  seek  promotion  in  which  they  would  prefer  to 
serve.   If  a  class  member  is  designated  to  sit  on  the 
panel,  he  or  she  will  forfeit  the  opportunity  to  be 
considered  for  a  promotion  pursuant  to  this  sub- 
section. 

(iii)   The  SAKKS  Board  will 
recommend  to  the  Director  from  such  list  six  Black  GS- 
13  Special  Agents  whom  it  determines  are  the  most 
qualified  for  six  GM-14  positions  in  Divisions  5,  6,  or 
10.   In  making  its  recommendations  to  the  Director,  the 
SAMKS  Board  may  take  into  account  all  relevant  job 
related  criteria  that  it  normally  considers  in  making 
selections  for  promotion  and  will  make  every  effort  to 
place  these  Agents  into  one  of  the  three  areas  for 
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which  they  have  expressed  an  interest. 

(iv)   The  Director  will  approve  the 
promotion  of  six  Black  Special  Agents  recommended  by 
the  SAKKS  Board,  absent  reasons  that  are  consistent 
with  business  necessity  for  not  promoting  one  of  those 
recommended.   If  a  Black  Special  Agent  is  selected  for 
promotion  pursuant  to  this  section,  but  declines  the 
position,  he  or  she  will  lose  all  opportunity  for 
promotion  pursuant  to  this  section.   If  the  six 
promotions  are  not  filled  by  the  first  six  candidates, 
either  because  the  Director  declines  to  promote  one  or 
more  of  the  recommended  candidates,  or  one  or  more  of 
the  recommended  candidates  declines  the  position,  then 
the  SA-MKS  Board  will  recommend  to  the  Director 
additional  qualified  Black  Special  Agents  from  the 
panel's  list  of  candidates,  until  there  are  no 
remaining  qualified  Black  Special  Agents  on  the  list. 

(v)   The  selection  process  set  forth 
in  this  section  will  be  concluded  within  twelve  months 
of  the  effective  date  of  this  Agreement,  unless 
extended  by  agreement  of  the  parties. 
b.   Backpay 

(i)   The  FBI  will  pay  to  the  class 
an  amount  which  is  deemed  equivalent  to  the  amount  of 
retroactive  compensation  to  which  the  Black  Special 
Agents  selected  for  promotions  pursuant  to  this  section 
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would  have  been  entitled  had  they  been  selected  for 
promotion  on  or  after  March  5,  1989,  as  set  forth  in 
the  following  paragraph,  (ii).   This  payment  will  be 
made  within  sixty  days  of  the  completion  of  the 
selection  procedures  set  forth  in  section  III.A.l.a., 
supra. 

(ii)   The  six  Black  Special  Agents 
selected  for  promotions  pursuant  to  this  section  will 
not  be  given  individual  retroactive  compensation,  but 
will  be  placed  in  a  grade  commensurate  with  the  salary 
he  or  she  would  have  attained  had  they  received  a 
promotion  for  which  they  applied  (in  Divisions  5,  6,  or 
10)  but  were  not  selected.   The  relevant  time  period 
for  calculating  the  appropriate  salary  each  Special 
Agent  is  to  receive  will  be  from  the  date  the  selection 
was  made  for  the  first  position  to  which  the  Special 
Agent  applied  but  did  not  receive  the  promotion. 
However,  if  the  selection  date  of  the  position  for 
which  the  Black  Special  Agent  first  applied  preceded 
March  5,  1989,  the  Special  Agent's  salary  will  be 
calculated  from  the  date  of  March  5,  1989. 

(iii)   The  class  has  decided,  upon 
approval  of  the  Court,  to  place  the  entire  backpay 
amount  paid  pursuant  to  this  section  in  an  interest- 
bearing  escrow  account  to  cover  expenses  associated 
with  monitoring  of  the  Agreement  pursuant  to  Section 
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V. ,  infra.   The  class  has  also  decided  that  the  Court 
shall  approve  all  disbursements  made  from  this  account. 
2.   Lateral  Transfers 

a.  The  FBI  will  laterally  transfer  into 
the  Criminal  Investigative,  Intelligence  or  Inspection 
Divisions,  nine  Black  GM-14  Special  Agents,  each  of 
whom:   (i)  after  March  5,  1989,  applied  for,  but  did 
not  receive,  a  promotion  or  lateral  transfer  into  one 
of  these  Divisions;  (ii)  does  not  currently  hold,  and 
has  never  held,  a  GM-14  position  in  one  of  these 
Divisions;  and  (iii)  meets  the  current  qualifications 
for  a  GK-14  position  in  one  of  these  Divisions.   A 
minimum  of  two  of  the  nine  lateral  transfers  will  be 
onto  the  Inspection  Staff  in  Division  10.   Each  of  the 
Black  Special  Agents  nominated  by  the  panel  will  be 
permitted  to  identify  three  general  subject  matter 
areas  in  the  Division  into  which  they  seek  lateral 
transfer  in  which  they  would  prefer  to  serve.   In  no 
case  will  a  class  member  receive  more  than  one  transfer 
as  a  result  of  lateral  transfers  being  granted  pursuant 
to  this  section. 

b.  The  panel  created  pursuant  to 
Section  III . A. l.a. (ii) ,  supra,  will  compile  a  list  of 
all  class  members  who  are  interested  and  represent  that 
they  meet  the  qualifications  set  out  in  the  preceding 
paragraph  (a) .   The  members  of  the  panel  will  be 
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provided  two  additional  days  of  administrative  leave, 
if  necessary,  to  perform  their  duties,  as  set  forth  in 
this  paragraph.  The  FBI  will  pay  the  travel  and  daily 
subsistence  expenses  incurred  by  the  panel  members  in 
the  performance  of  these  duties  in  accordance  with  the 
FTRs.   The  panel  will  forward  to  the  SAKMS  Board  the 
list  containing  the  names  of  the  Black  Special  Agents 
who  are  interested  and  have  represented  that  they  meet 
such  criteria,  and  will  identify  on  such  list  the  first 
Division  into  which  each  Black. Special  Agent  previously 
sought  a  lateral  transfer.   If  a  class  member  is 
designated  to  sit  on  the  panel,  he  or  she  will  forfeit 
the  opportunity  to  be  considered  for  a  lateral  transfer 
pursuant  to  this  sub-section. 

c.   The  SAMKS  Board  will  recommend  to 
the  Director  from  such  list  nine  Black  Special  Agents 
that  it  determines  are  the  most  qualified  for  a  lateral 
transfer  into  GK-14  positions  in  Divisions  5,  6,  or  10. 
In  making  its  recommendations  to  the  Director,  the 
SAMMS  Board  may  take  into  account  all  relevant  job 
related  criteria  that  it  normally  considers  in  making 
selections  for  lateral  transfers  into  these  Divisions 
and  will  make  every  effort  to  place  these  Agents  into 
one  of  the  three  areas  for  which  they  have  expressed  an 
interest.   The  SAKKS  Board  will  also  recommend  which 
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two  of  the  nine  Black  Special  Agents  will  be 
transferred  to  the  Inspection  Staff. 

d.  The  Director  will  approve  the 
lateral  transfer  of  nine  Black  Special  Agents 
recommended  by  the  SAMMS  Board  to  positions  in 
Divisions  5,  6,  or  10,  absent  reasons  that  are 
consistent  with  business  necessity  for  not  transferring 
one  of  those  recommended.   If  a  Black  Special  Agent  is 
selected  for  lateral  transfer  pursuant  to  this  section, 
but  declines  the  position,  he  or  she  will  lose  all 
opportunity  for  lateral  transfer  pursuant  to  this 
section.   If  the  nine  lateral  transfers  are  not  filled 
by  the  first  nine  candidates  either  because  the 
Director  declines  to  transfer  one  or  more  of  the 
recoiTJnended  candidates,  or  one  or  more  of  the 
recomr.ended  candidates  declines  the  position,  then  the 
SAKMS  Board  will  recommend  to  the  Director  additional 
qualified  Black  Special  Agents  from  the  panel's  list  of 
candidates,  until  there  are  no  remaining  qualified 
Black  Special  Agents  on  the  list. 

e.  The  selection  process  set  forth  in 
this  section  will  be  concluded  within  twelve  months  of 
the  effective  date  of  this  Agreement,  unless  extended 
by  agreement  of  the  parties. 


29 


82-956  0-94-7 


190 

B.   Perforrnance  Appraisal  Reports  TPARS^ 

1.  Until  a  validated  PARs  system  is  in 
place  pursuant  to  Section  II. I,  supra,  the  FBI  will 
grant  each  Special  Agent,  to  the  extent  permitted  by 
law  and  regulation,  the  option  of  having  considered  in 
any  employment  decision  affecting  the  Special  Agent 
either:   (a)  the  most  recent  performance  appraisal 
rating  of  record,  or  (b)  the  three  most  recent 
performance  appraisal  ratings  of  record.   This 
procedure  will  remain  in  effect;  for  a  period  of  three 
years  after  the  implementation  of  the  new  PARs  system, 
supra . 

2.  The  FBI  shall  fully  disclose  in  writing 
to  all  FBI  PAR  rating  officials  the  statistical  racial 
disparities  in  the  PARs  given  to  black  and  non-black 
Special  Agents  in  most  current  PARS  and  PARS  for  the 
previous  two  years. 

3.  The  parties  will  analyze  the  most 
current  PARs  prepared  for  all  Special  Agents  of  the  FBI 
to  determine  whether  a  statistically  significant 
disparity  exists  on  the  basis  of  race.   If  the  parties 
determine  that  a  statistically  significant  disparity 
continues  to  exist  for  Black  Special  Agents,  the  FBI 
will  inform  all  participants  in  the  PAR  appeals  process 
of  such  statistical  disparity  and  such  participants 
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will  consider  the  statistical  disparity  in  reviewing 
appeals  of  PARs  by  Black  Special  Agents. 
C.   Discipline 

1.  The  FBI  agrees  that  Field  Office  and 
FBIHQ  Division  Career  Boards  and  the  SAMMS  Board  will 
not  have  access  to,  nor  consider,  any  record  of  any 
pending  or  past  disciplinary  action  against  any  Special 
Agent  in  considering  or  ranking  (if  required)  Special 
Agents  for  promotions,  lateral  transfers  or  any  other 
positions,  except  as  set  forth  in  this  section. 

2.  The  FBI  agrees  that  only  after  the  SAMMS 
Board  selects  a  candidate  (selected  candidate)  or  ranks 
the  candidates  (ranked  candidates) ,  a  member  of  the 
SAMMS  Board  staff  will  determine  whether  the  selected 
candidate  or  any  ranked  candidates  have  been  the 
subject  of  any  disciplinary  action  or  investigation  in 
the  past  36  months.   The  SAMMS  Board  will  forward  such 
inforr.ation  to  the  Director  at  the  time  it  forwards  to 
the  Director  the  name(s)  of  the  selected  candidate  or 
ranked  candidate  (s) . 

3.  If  a  selected  candidate  has  a  pending  or 
past  disciplinary  action  within  the  previous  36  months, 
the  SAMMS  Board  will  forward  that  Special  Agent's  name 
to  the  Director  as  the  top-ranked  candidate,  however, 
the  SAMMS  Board  will  also  select  and  forward  the  names 
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of  two  additional  candidates  from  which  the  Director 
may  make  the  final  selection. 

4.   If  a  selected  or  ranked  candidate  is  a 
Black  Special  Agent  who  has  been  the  subject  of 
disciplinary  action  within  the  previous  36  months,  or 
is  at  the  time  of  selection  by  the  SAMMS  Board  the 
subject  of  an  administrative  inquiry,  the  Director  will 
consider  in  making  his  selection  whether  the  pending 
inquiry  or  past  disciplinary  action  against  such 
candidate  is  in  the  class  of  disciplinary  actions  in 
which  a  disparity  is  shown  in  the  proportion  of  Black 
Special  Agents  who  were  referred  for  consideration  of 
discipline.'  An  individual  not  associated  with  the 
SAMKS  Board  will  determine  for  the  Director  whether  the 
disciplinary  action  taken  or  pending  against  the 
candidate  arose  from  one  or  the  areas  in  which 
disparities  in  referrals  for  discipline  have  been 
identified.   If  the  pending  or  past  disciplinary  action 
is  in  the  class  of  actions  in  which  a  disparity  has 
been  shown,  the  Director  may  consider  in  making  his 
decision  the  fact  that  the  discipline  taken  or  pending 
against  the  candidate  was  in  the  class  of  actions  in 
which  disparities  were  identified.   The  Director  will 


*  The  class  of  disciplinary  actions  for  which  a 
racial  disparity  has  been  identified  in  terms  of  the 
proportion  of  Black  Special  Agents  referred  for 
consideration  of  discipline  is  located  at  Appendix  B. 
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have  the  right  to  receive  the  advice  of  the  SAKMS  Board 
on  whether  the  particular  discipline  to  which  a  Special 
Agent  has  been  subjected,  or  for  which  the  Special 
Agent  is  presently  being  investigated,  will  impact  on 
the  Special  Agent's  ability  to  perform  the  duties  of 
the  job  for  which  the  Special  Agent  has  been  selected 
or  ranked.   The  Director  may  reject  any  candidate  who 
he  concludes  will  be  unable  to  perform  effectively  in 
the  position  for  which  he  or  she  has  been  selected  or 
ranked.  • 

D.   Principal  Pelief  Supervisors 

1.  The  FBI  agrees  to  place  within  six 
months  of  the  effective  date  of  this  agreement, 
thirteen  Black  Special  Agents,  each  of  whom  has  served 
as  a  relief  supervisor  for  at  least  two  years,  in 
vacant  or  new  Principal  Relief  Supervisor  (PRS) 
positions  in  their  respective  Field  Offices. 

2.  Upon  approval  by  the  Court,  three 
members  of  the  class  will  coir.prise  an  additional  panel 
to  compile  a  list  of  all  class  members  who:   (a)  are 
interested  in  a  PRS  position;  (b)  have  served  as  a 
relief  supervisor  for  at  least  two  years;  and  (c) 
represent  that  they  meet  the  qualifications  for  a  PRS 
position.   The  members  of  the  panel  will  be  provided 
two  days  of  administrative  leave,  if  necessary,  to 
perform  their  duties  as  set  forth  in  this  section.   The 
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FBI  will  pay  the  travel  and  daily  subsistence  expenses 
incurred  by  the  panel  members  in  the  performance  of 
these  duties  in  accordance  with  the  FTRs.   The  panel 
will  forward  the  list  of  candidates  who  satisfy  the 
requirements  set  forth  above  to  the  SAMKS  Board  which 
will,  in  turn,  forward  the  names  of  the  Black  Special 
Agents  to  the  respective  Field  Office  Career  Board.   If 
a  class  member  is  designated  to  sit  on  the  panel,  he  or 
she  will  forfeit  the  opportunity  to  be  considered  for  a 
PRS  position  pursuant  to  this  section. 

3.  The  respective  Field  Office  Career 
Boards  will  select  the  most  qualified  Black  Special 
Agents  for  a  PRS  position  from  the  list  of  qualified 
candidates  submitted  by  the  panel.   The  FBI  has  the 
right  to  reject  a  particular  Black  Special  Agent  on 
this  list  if  there  are  reason(s)  that  are  consistent 
with  business  necessity  for  such  rejection,  but  will 
inforrc  the  Special  Agent  in  writing  of  the  reasons  he 
or  she  was  not  selected. 

4.  The  Special  Agents  selected  pursuant  to 
this  procedure  shall  be  subject  to  the  same  procedures 
created  by  Section  II. B.,  supra . 

E.   Training 

1.   The  FBI  agrees  to  place,  as 
expeditiously  as  possible,  fifteen  Black  Special  Agents 
in  an  in-service  training  course  of  their  choice  from 

34 


195 


those  listed  in  the  current  Advanced  Professional 
Training  Catalog,  or  any  course  that  has  become 
available  at  the  time  the  panel  compiles  its  list  of 
eligible  candidates  pursuant  to  the  following 
paragraph,  so  long  as  each  Black  Special  Agent  meets 
the  qualifications  for  the  training  course  into  which 
he  or  she  seeks  admittance.   The  FBI  agrees  to  expand, 
if  possible,  the  size  or  number  of  training  courses  in 
order  to  include  such  Black  Special  Agents;  however, 
the  FBI  will  not  be  required  to  replace  or  remove  any 
other  Special  Agent(s)  already  selected  for  a  training 
course  in  order  to  accorrjnodate  any  Black  Special  Agent 
granted  admittance  to  such  course  pursuant  to  this 
paragraph. 

2.   The  panel  created  pursuant  to  Section 
III.D.,  supra,  will  compile  a  list  of  all  class  members 
who  are  interested  in  receiving  in-service  training  and 
represent  that  they  meet  the  qualifications  for  the 
respective  training  course.   The  meiriers  of  this  panel 
will  be  provided  five  days  of  administrative  leave  and 
three  trips  to  Washington,  D.C.,  if  necessary,  to 
perform  their  duties  as  set  forth  in  this  section.   The 
FBI  will  pay  the  travel  and  daily  subsistence  expenses 
incurred  by  the  panel  mer±)ers  in  the  performance  of 
these  duties  in  accordance  with  the  FTRs.   The  panel 
will  forward  to  the  FBI  Training  Division  the  list 
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containing  the  names  of  the  Black  Special  Agents  who 
are  interested  and  represent  that  they  meet  such 
criteria,  and  will  identify  on  such  list  the  training 
course  into  which  each  such  Black  Special  Agent  seeks 
admission  and  each  such  Black  Special  Agent's  stated 
qualifications  for  such  course.   Those  class  members 
who  are  designated  to  sit  on  the  panel  will  forfeit  the 
opportunity  to  be  considered  for  a  training  course 
pursuant  to  this  section. 

3.  In  the  event  the  Training  Division 
determines  that  a  Black  Special  Agent  on  the  list  is 
not  qualified  for  the  course  selected,  the  Training 
Division  will  so  advise  the  panel  and  the  panel  will 
thereafter  permit  the  selected  Black  Special  Agent  to 
designate  another  in-service  training  course,  or  the 
panel  may  select  another  Black  Special  Agent  from  the 
list. 

4.  The  FBI  will  not  be  required  to  place  in 
any  single  session  of  a  training  course  more  than  five 
Black  Special  Agents.   In  the  event  that  more  than  five 
Black  Special  Agents  express  an  interest  in  a  single 
training  course,  the  FBI  will  make  an  effort  to 
accommodate  their  expressed  interests  pursuant  to  the 
provisions  of  this  section. 

5.  The  procedures  set  forth  in  this  section 
shall  be  completed  within  six  months  of  the  effective  . 
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date  of  this  agreement,  unless  extended  by  agreement  of 
the  parties. 

F.  Resident  Agency  (RA)    Assignments 

The  FBI  will  place  forty-three  Black  Special 
Agents  in  RAs  in  the  following  manner:   (1)   within  12 
months  of  the  effective  date  of  this  agreement,  fifteen 
Black  Special  Agents  will  be  granted  priority 
consideration  for  fifteen  no-cost  transfers  from  a 
major  metropolitan  Field  Office  to  an  intra-divisional, 
no-cost  RA;  and  (2)  the  FBI  will  place  twenty-eight 
additional  Black  Special  Agents  in  those  RAs  referred 
to  above  or  other  RAs  through  normal  rotational  or 
Office  of  Preference  (OP)  transfers  in  accordance  with 
applicable  FBI  rules,  policies  and  regulations,  and 
will  use  its  best  efforts  to  place  these  twenty-eight 
Black  Special  Agents  in  an  RA  within  three  years  of  the 
effective  date  of  this  Agreement,  unless  extended  by 
agreement  of  the  parties. 

G.  Squad  Assignments 

Within  90  days  of  the  effective  date  of  this 
agreement,  unless  extended  by  agreement  of  the  parties, 
the  FBI  will  reduce  to  writing  squad  assignment  rules 
for  each  Field  Office  that  currently  has  such  rules  and 
uniformly  enforces  those  rules,  particularly  regarding 
the  assignment  of  Special  Agents  to  applicant  squads. 
The  FBI  agrees  that  any  Special  Agent  who  has  been 
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assigned  to  an  applicant  squad  for  a  tine  period  longer 
than  required  under  the  written  policy  for  that  Field 
Office  will  be  reassigned  to  a  non-applicant  squad, 
based  on  the  needs  of  the  Field  Office  and  available 
vacancies. 

H.   Special  Teams 
1.   SWAT 

a.  The  FBI  agrees  to:   (1)  assign  five 
Black  Special  Agents  from  secondary  SWAT  teams  to 
primary  teams,  as  vacancies  occur;  and  (2)  grant 
priority  consideration  to  five  Black  Special  Agents  for 
placement  in  SWAT  training  programs.   If  there  are  not 
five  black  Special  Agents  on  secondary  SWAT  teams  that 
would  be  eligible  to  receive  preferential  placement  on 
primary  SWAT  teams  or  a  total  of  five  Black  Special 
Agents  do  not  desire  to  be  placed  on  the  primary  SWAT 
team,  a  corresponding  number  of  additional  SWAT 
training  positions  will  be  given  to  Black  Special 
Agents. 

b.  The  FBI  will  not  be  required  to 
eliminate  or  replace  other  Special  Agents  in  a  SWAT 
training  program  to  accommodate  the  Black  Special 
Agents  selected  for  training  pursuant  to  this  sub- 
section.  The  FBI  may,  however,  increase  the  number  of 
SWAT  training  positions  available  in  order  to  include 
such  Black  Special  Agents  to  accommodate  this  increase. 
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c.  The  same  panel  established  in 
Section  III.E.2.  (Training),  supra,  will  compile  a  list 
of  all  class  members  who  are  interested  in  SWAT 
training  and  represent  that  they  meet  the 
qualifications  for  such  training.   The  panel  will 
forward  to  the  FBI  Training  Division  the  list 
containing  the  names  of  the  Black  Special  Agents  who 
are  interested  and  represent  that  they  meet  the 
qualifications  for  this  training.   Those  class  members 
who  are  designated  to  sit  on  the  panel  will  forfeit  the 
opportunity  to  be  considered  for  a  SWAT  training  course 
pursuant  to  this  section. 

d.  The  Training  Division  will  select 
from  such  list  five  Black  Special  Agents  that  it 
determines  are  the  most  qualified  for  vacancies  in  the 
SWAT  training  program.   The  Training  Division  may  take 
into  account  any  job  related  criteria  that  it  normally 
considers  in  making  selections  for  SWAT  training. 

e.  The  FBI  and  class  members  agree  that 
successful  completion  of  a  SWAT  training  program  does 
not  guarantee  that  any  Black  Special  Agent  will  be 
placed  on  a  primary  SWAT  team  in  the  Black  Special 
Agent's  Field  Office. 

2.   TECH  Teams 

a.   The  FBI  agrees  to  grant  priority 
consideration  to  twenty  Black  Special  Agents  in 
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technical  service  training  programs  within  three  years 
of  the  effective  date  of  this  agreement,  unless 
extended  by  agreement  of  the  parties. 

b.  The  FBI  will  not  be  required  to 
eliminate  or  replace  other  Special  Agents  in  a 
technical  service  training  program  to  accommodate  the 
Black  Special  Agents  selected  for  technical  service 
training  pursuant  to  this  section.  The  FBI  may, 
however,  increase  the  number  of  training  positions 
available  in  order  to  accommodate  this  increase. 

c.  The  same  panel  established  in 
Section  III.E.2.  (Training),  supra,  will  compile  a  list 
of  all  class  members  who  are  interested  in  technical 
services  training  and  represent  that  they  meet  the 
qualifications  for  this  specialized  training.   The 
panel  will  forward  to  the  FBI's  Technical  Services 
Division  the  list  containing  the  names  of  the  Black 
Special  Agents  who  are  interested  and  represent  that 
they  meet  the  qualifications  for  this  specialized 
training.   Those  class  men^ibers  who  are  designated  to 
sit  on  the  panel  will  forfeit  the  opportunity  to  be 
considered  for  technical  services  training  pursuant  to 
this  section. 

d.  The  Technical  Services  Division  will 
select  from  such  list  twenty  Black  Special  Agents  that 
it  determines  are  the  most  qualified  for  vacancies  in 

40 


201 


the  technical  services  training  program.   The  Technical 
Services  Division  may  take  into  account  any  job  related 
criteria,  including  any  technical  or  educational 
background,  that  it  normally  considers  in  making 
selections  for  such  technical  training  positions. 

e.   The  FBI  and  class  members  agree  that 
successful  completion  of  a  technical  services  training 
program  does  not  guarantee  that  any  Black  Special  Agent 
will  be  placed  on  a  Tech  team  in  those  Field  Offices 
that  have  such  teams.         » 
I.   Avards  &  Bonuses 

1.  The  FBI  shall  pay  to  the  class  the  sum 
of  $11,989.00,  which  amount  is  equivalent  to  the 
disparity  in  the  ^dollar  amount  of  each  type  of  award 
and  bonus  (excluding  amounts  for  Quality  Step  Increases 
(QSI)  and  incentive  awards  for  principal  reliefs)  paid 
to  Black  Special  Agents  in  comparison  to  non-black 
Special  Agents. 

2.  The  class  has  decided,  upon  approval  of 
the  Court,  to  place  the  entire  amount  received  pursuant 
to  this  section  in  an  interest-bearing  escrow  account 
to  cover  expenses  associated  with  monitoring  of  the 
Agreement  pursuant  to  Section  V. ,  infra.   The  class  has 
also  decided  that  the  Court  shall  approve  all 
disbursements  made  from  this  account. 
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J.   Transfers 

1.  The  FBI  shall  use  its  best  efforts  to 
expedite  pending  and  future  Equal  Employment 
Opportunity  (EEO)  claims  regarding  denials  of  OP 
transfers,  specialty  transfers  and  hardship  transfers 
to  black  Special  Agents. 

2.  The  officials  in  the  OEEOA  responsible 
for  processing  such  claims  may  use  any  of  the 
statistical  data  prepared  by  the  parties  reflecting 
racial  disparities  in  the  FBI 's* transfer  policies. 

IV.   COMPLIANCE  AND  REVIEW  PROVISIONS 

A.   As  set  forth  in  Section  II.,  supra .  the  FBI 
has  agreed  in  connection  with  this  settlement  to  retain 
expert  (s)  to  study  and  make  recommendations  with 
respect  to  the  Career  Development  Program  (CDF) , 
Perforr.ance  Appraisal  Report  System,  MAP  I  and  II,  and 
initiation  of  disciplinary  proceedings.   The  FBI  will 
require  that  all  work  performed  by  those  expert (s)  be 
in  accordance  with  the  Uniform  Guidelines,  any 
applicable  federal  lavs  or  regulations,  and  generally 
accepted  professional  standards.   The  FBI  will 
carefully  review  and  consider  the  recommendations  and 
proposals  submitted  by  the  expert (s)  retained  for  these 
purposes,  but  will  not  be  bound  by  or  otherwise 
required  to  adopt  any  recommendations  or  proposals 
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submitted  by  such  expert (s).   The  work  of  such 
expert (s)  and  implementation  of  any  changes  in 
personnel  practices  deemed  appropriate  by  the  FBI  will 
be  completed  as  expeditiously  as  practicable,  and  all 
necessary  efforts  will  be  made  to  complete  this  process 
within  24  months  from  receipt  of  the  experts' 
recommendations  and  proposals.   If,  due  to  unforeseen 
circumstances,  the  process  cannot  be  completed  within 
this  time,  counsel  for  the  FBI  will  advise  counsel  for 
the  plaintiffs  with  respect  to  an  appropriate  schedule 
for  cor.pletion.   However,  the  FBI  will  use  its  best 
efforts  to  complete  the  work  by  the  earliest 
practicable  date. 

B.  A  three  merJaer  Review  Committee  (hereinafter 
"the  CorjTiittee")  will  be  established  to  monitor  and 
comjnent  upon  the  proposals  and  recommendations  of  the 
aforementioned  experts.   The  Coirjnittee  will  consist  of 
a  mer±>er  designated  by  the  plaintiffs,  a  member 
selected  by  the  FBI,  and  a  third  Committee  member  to  be 
selected  by  the  two  aforementioned  Coirjnittee  members. 

C.  The  FBI  will  be  responsible  for  paying  the 
fees  and  expenses  of  each  of  the  three  members  of  the 
Committee,  who  will  be  paid  his/her  normal  billing  rate 
for  government  contracts  in  effect  when  the  services 
are  rendered.   The  FBI  will  pay  the  billed  amounts  as 
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expeditiously  as  possible  upon  the  receipt  of 
statements  from  the  Committee  members. 

D.   The  Committee  will  conduct  its  review  in 
accordance  with  the  Uniform  Guidelines,  any  applicable 
federal  laws  or  regulations,  and  generally  accepted 
professional  standards  as  agreed  upon  by  the  Committee 
members.   The  Committee  will  review  the  following 
documents,  and  provide  comments  or  recommendations  as 
the  Committee  deems  appropriate  in  light  of  the  Uniform 
Guidelines,  any  applicable  federal  laws  or  regulations, 
and  generally  accepted  professional  standards, 
practices  and  principles,  as  well  as  the  purposes  for 
which  the  expert(s)  is  (are)  being  retained: 

1.  Those  items  contained  in  any  Request  for 
Proposals  (RFP)  prepared  by  the  FBI  or  other 
instructions  given  to  experts  required  to  be  retained 
pursuant  to  this  agreement  to  perform  the  work 
identified  in  paragraph  IV. A.  above,  that  are  part  of 
the  technical  requirements  and  evaluation  criteria  of 
the  contract,  specifically  the:   statement  of  work, 
technical  requirements,  task  orders,  and  evaluation 
factors  for  award  (including  the  evaluation  criteria 
and  evaluation  plan) ; 

2.  The  technical  proposals  submitted  to  the 
FBI  in  response  to  the  RFP  described  in  the  preceding 


44 


205 


paragraph,  to  determine  if  the  technical  proposals  are 
technically  responsive  to  the  RFP; 

3.  Any  task  orders  prepared  by  the  FBI  and 
the  corresponding  response/proposals  submitted  by  the 
expert; 

4 .  Any  interim  reports  that  nay  be  produced 
by  the  expert  as  required  by  the  contract;  and 

5.  Any  deliverable/final  report  that  may  be 
produced  by  the  expert  as  required  by  the  contract. 

E.  In  addition  to  the  documents  identified  in 
paragraph  IV. D.,  supra .  the  FBI  and  the  expert(s)  if 
authorized  by  the  FBI,  will  provide  to  the  Coirjnittee 
any  infonr.ation,  documents,  or  materials  used  by  the 
expert  ($)  in  performing  their  work  that  any  member  of 
the  Corjnittee  r.ay  request.   Requests  for  such 
inforr.ation  will  be  made  in  writing  to  counsel  for  the 
FBI  or  its  designate.   Any  recjuest  by  a  merlier  of  the 
Committee  for  additional  inforr.ation  will  be 
comjnunicated  to  the  other  r.eriers  of  the  Comm.ittee,  and 
any  information  that  is  provided  in  response  thereto 
will  also  be  provided  to  the  other  Comjnittee  memiers. 
If  any  such  request  is  refused  by  the  FBI,  the  reasons 
for  such  refusal  will  be  provided  in  writing  to  the 
Committee. 

F.  Each  meisber  of  the  Committee  will  be 
afforded  the  same  opportunities  for  access  to 
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information,  to  employees  of  the  FBI,  to  the  expert(s), 
and  to  data.   There  will  be  no  meetings  or  conferences 
between  the  expert (s)  and  any  member (s)  of  the 
Committee  from  which  any  other  member(s)  of  the 
Committee  is/are  excluded.   There  will  be  no  meetings 
or  conferences  between  the  FBI  or  representatives  of 
the  plaintiffs  and  any  member  of  the  Committee  from 
which  any  other  member  is  excluded,  except  that  counsel 
for  the  FBI  and  the  plaintiffs,  respectively,  may 
confer  privately  with  their  own  designees  to  the 
Committee,  who  may  disclose  to  counsel  information 
learned  during  the  course  of  their  duties.   No  member 
of  the  plaintiff  class  will  have  any  direct  contact 
with  the  experts  retained  by  the  FBI  except  as  required 
by  their  official  FBI  duties.   No  attorney  representing 
the  class  shall  have  any  direct  contact  with  the 
experts  retained  by  the  FBI. 

G.   Upon  the  FBI's  receipt  of  the  documents  and 
materials  from  the  experts  identified  in 
paragraph  IV. D.,  supra ,  each  member  of  the  Committee 
will  review  sare  and  make  written  comments  and 
recommendations  and  provide  them  to  the  other  Committee 
members.   The  Committee,  in  its  discretion,  will  decide 
whether  to  meet  personally  to  discuss  the  material. 
Where  possible,  all  three  Committee  members  will  be 
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present  for  meetings  and  telephone  conferences  to 
discuss  natters  under  review. 

H.   The  Committee  members  will  consult  in  such 
manner  as  the  Committee  deems  appropriate,  and  seek  to 
arrive  at  a  unanimous  conclusion  concerning  the 
Committee's  comments  and  recommendations  for  the 
particular  matter  under  review.   If  a  unanimous 
position  cannot  be  reached  on  a  particular  matter,  the 
Committee  will  prepare  a  majority  opinion  including  the 
reasons  for  its  decision.   A  minority  statement  may 
also  be  prepared  and  attached  to  the  majority  opinion 
setting  forth  the  reasons  for  disagreement.   The 
Committee's  conclusions  will  be  communicated  to  counsel 
for  the  FBI  and  counsel  for  the  plaintiffs  within 
fourteen  days  of  the  Corjnittee 's  receipt  of  the 
documents  and  m.aterials  to  be  reviewed.   Such  period 
may  be  extended  if  the  Corrj^ittee  for  good  cause 
requests  additional  time  and  counsel  for  the  FBI  and 
the  plaintiffs  agree  to  such  request. 

I.   The  FBI  will  not  be  under  any  obligation  to 
abide  by  or  adopt  any  recommendation (s)  or  comment (s) 
of  the  Committee  or  its  meirliers.   If  the  FBI  rejects 
any  of  the  recomjnendations  of  the  unanimous  Committee 
or  a  majority  opinion,  the  FBI  will,  within  90  days  of 
being  provided  with  the  Committee's  recommendations, 
provide  the  Committee  with  a  written  statement  of  the 
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reason  for  that  decision.   No  expert(s)  will  be 
obligated  to  abide  by  or  adopt  any  recommendation  of 
the  Committee  or  its  members,  unless  so  directed  by  the 
FBI.   However,  should  the  FBI  reject  the  recommendation 
of  the  Committee,  it  will,  within  twelve  months  of  the 
decision  to  reject  such  recommendations,  adopt  policies 
and  procedures  relating  to  the  practice  or  procedure  at 
issue  which  comply  with  the  Uniform  Guidelines.   This 
twelve  m.onth  period  may  be  extended  to  eighteen  months 
if  the  FBI  deems  it  necessary  to  secure  a  new 
contractor  in  order  to  comply  with  the  terms  of  this 
section.   But  in  any  event,  the  FBI  will  comply  with 
this  section  prior  to  the  expiration  of  this  agreement. 
If  plaintiffs  believe  that  the  FBI  has  not  complied 
with  this  paragraph,  plaintiffs  or  their 
representative (s)  will  present  such  concerns  in 
accordance  with  the  procedure  set  forth  in  Section 
VI .G. ,  infra . 

J.   Each  merger  of  the  Coirjnittee  must  sign  a 
Procurement  Integrity  Act  Certification  form  and  any 
other  nondisclosure  agreements  that  may  be  required  by 
Federal  law  or  regulation,  as  determined  to  be 
necessary  by  the  Department  of  Justice,  or  by  agreement 
of  the  parties  to  this  agreement. 
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V.   MONITORING 

A.  Compilation  of  Data 

During  the  period  of  this  Settlement  Agreement, 
the  FBI  will  maintain  and  regularly  update  a  computer 
data  base  or  data  bases  that  contain  data  in  each  of 
the  FBI's  personnel  systems  covered  by  this  Agreement 
in  sufficient  detail  and  layout  to  allow  the  parties  to 
determine  whether  the  provisions  of  this  Agreement  are 
being  complied  with  and  to  determine  whether  any  of  the 
enployment  practices  or  personnel  systems  at  issue  may 
have  a  disparate  impact  upon  any  group  of  employees. 
The  FBI  will  meet  with  representatives  of  the 
plaintiffs  to  seek  a  mutually  acceptable  file  layout 
and  content. 

B.  Substance  of  Data 

The  data  to  be  collected  and  maintained  will 
include  the  following  areas: 

1.  Promotions 

2.  Performance  Appraisals 

3.  Principal  Relief  Supervisory  Selections 

4.  Field  Office  Assignments 

5.  FBIHQ  Division  Assignments 

6.  Squad  Assignments 

7.  Case  Assignments 

8.  Awards  &  Bonuses 

9.  Disciplinary  Actions 
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10.  Hardship  Transfers 

11.  Office  of  Preference  Transfers 

12.  Applications  and  selections  for  In- 
service  Training  Courses 

13.  MAP  I  and  II 

14.  Special  Teans  Selections 

The  FBI  will  provide  counsel  for  the  plaintiffs, 
within  three  months  after  the  effective  date  of  this 
Agreement,  unless  extended  by  aqreement  of  the  parties, 
a  list  of  all  data  bases  to  be  maintained  pursuant  to 
this  Agreement.   The  FBI  will  also  provide  within  three 
months  of  the  creation  of  these  data  bases,  unless 
extended  by  agreement  of  the  parties,  a  detailed  list 
of  each  field  contained  within  each  data  base;  the  file 
layout  of  each  data  base  and  a  data  dictionary  that 
defines  the  possible  values  for  and  source  of  each 
variable  within  each  data  base. 

C.   Semi-annual  Review 

Within  eighteen  months  after  the  effective  date 
of  this  Agreement  and  every  six  months  thereafter  until 
five  years  from  the  effective  date  of  this  Agreement, 
the  FBI  will  supply  to  counsel  for  the  class  and  their 
designated  expert,  reasonable  access  to  the  raw  data 
necessary  to  satisfy  the  purpose  of  this  monitoring 
provision,  in  computer  readable  form,  from  each  data 
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base  as  listed  in  Section  V.B.,  supra.   The  data  will 
be  subject  to  all  custonary  Document  Classification 
procedures  in  use  at  the  FBI  and  to  any  other 
restrictions  contained  herein. 

D.  Analysis  of  Data 

Within  eighteen  months  of  the  effective  date  of 
this  Agreement  and  every  six  months  thereafter  until 
the  end  of  five  years,  the  FBI  will  analyze  the 
employment  data  maintained  in  accordance  with  this 
Agreement  to  determine  whether  the  employm.ent  practices 
or  personnel  systems  at  issue  have  had  an  adverse 
im.pact  upon  any  group  of  er.ployees  during  the  previous 
data  gathering  period  as  veil  as  cumulatively  from  the 
date  this  Agreement  was  entered. 

E.  Use  of  Docurents  and  Statistical  Reports 

1.   The  parties  will  exchange  copies  of  any 
statistical  reports  based  on  their  respective  analyses 
of  the  data  within  a  reasonable  period  after 
completion.   Neither  party  will  be  required  to  release 
any  recorimendations  in  reports  exchanged  pursuant  to 
this  Agreement.   The  reports  prepared  by  each  party 
will  remain  the  property  of  the  party  that  prepared 
them,  along  with  any  copies  thereof,  and  will  be 
returned  to  the  party  that  prepared  them  at  the 
com.pletion  of  the  monitoring  period  under  this 
Agreement. 
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2.  By  letter  dated  September  6,  1991,  the 
parties  entered  into  an  agreement  pursuant  to  Rule  408 
of  the  Federal  Rules  of  Civil  Procedure  which  govern 
the  use  of  documents  and  statistical  reports  exchanged 
between  the  parties  during  the  negotiation  period 
leading  up  to  this  Settlement  Agreement.   This  letter 
agreement  is  attached  as  Appendix  C  and  hereby 
incorporated  by  reference  and  its  terms  are  to  be  given 
full  force  and  effect. 

3.  In  addition  to  the  letter  agreement 
dated  Septeirber  6,  1991,  the  plaintiffs  and  their 
counsel  have  also  agreed  that  all  FBI  documents,  raw 
data,  statistical  reports,  or  other  information  to 
which  they  have  been  given  access  pursuant  to  this 
settlement  agreement  remain  the  property  of  the  FBI  and 
will  be  returned  to  the  FBI  upon  the  expiration  of  this 
agreement.   Furthermore,  these  documents,  data, 
reports,  or  other  information  have  been  provided  to 
plaintiffs  and  their  counsel  for  use  in  negotiating  and 
resolving  their  class-wide  claims  of  discrimination  and 
cannot  be  used  by  the  plaintiffs  or  their  counsel  in 
any  other  negotiations,  administrative  action  or 
com.plaint,  personnel  action,  legal  proceeding,  or  for 
any  other  purpose  without  written  authorization  from 
the  FBI  and  DOJ. 
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4.  All  legal  privileges  available  to  either 
party  concerning  these  documents,  data,  reports,  or 
other  information  provided  to  the  plaintiffs  and  their 
counsel,  including  but  not  limited  to,  the  attorney- 
client  and  attorney-work  product  privileges,  will 
remain  in  full  force  and  effect  throughout  the  period 
of  this  agreement  and  either  party  may  assert  said 
defenses,  including  Rule  408,  in  any  legal  or 
administrative  proceedings. 

5.  The  provisions  oi   this  section  cover  all 
documents,  data,  reports,  or  other  information  provided 
to  or  created  from  such  inforr.ation  by  the  plaintiffs 
or  their  counsel,  either  prior  to  the  effective  date  of 
this  agreement,  or  provided  during  the  period  of  time 
covered  by  this  agreement. 

F.   Costs  of  Konitorinq 

The  FBI  agrees  that  it  will  provide  plaintiffs 
with  access  to  the  above  data  without  charge.   The 
parties  agree  that  they  will  bear  their  own  costs 
related  to  the  analysis  of  the  data. 

VI.   MISCELLANEOUS  SECTIONS 

A.   Vaiver  of  Equitable  Exhaustion  Defenses 
1.   The  parties  have  negotiated  this 
agreement  beginning  in  April,  1991.   The  parties 
entered  into  a  V.'aiver  and  Tolling  Agreement  in  order  to 
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waive  any  applicable  EEO  filing  or  administrative 
deadlines  for  all  Title  VII  claims  that  have  been 
filed,  or  could  be  filed,  by  any  Black  Special  Agent 
from  April  5,  1991,  through  the  effective  date  of  this 
Agreement.   A  copy  of  this  Waiver  and  Tolling  Agreement 
is  attached  as  Appendix  D  and  incorporated  herein  by 
reference. 

2.   For  purposes  of  settlement,  the  FBI  agrees 
to  regard  the  negotiations  that  have  transpired  between 
the  parties  since  April  5,  1991,  and  the  class 
counseling  initiated  by  plaintiffs  on  September  21, 
1992,  as  satisfaction  of  the  applicable  requirements  to 
file  an  administrative  class  complaint  prior  to  the 
initiation  of  this  action  as  set  forth  at  29  C.F.R. 
§1614  and  42  U.S.C.  §2000e-16 (c) .   In  the  event  this 
Settlement  Agreem.ent  is  not  finally  approved  by  the 
Court,  the  FBI  does  not  waive  any  defenses  to  the 
maintenance  of  an  administrative  (or  civil)  class 
complaint. 

B.   Preservation  and  Expedition  of  EEO  Claims 
1.   Any  Black  Special  Agent  who  seeks  to 
allege  an  individual  claim  of  race  discrimination, 
which  arose  between  Karch  5,  1991,  and  the  effective 
date  of  this  agreem.ent,  may  initiate  such  a  claim  for  a 
period  of  45  days  after  the  effective  date  of  this 
agreem.ent  in  accordance  with  the  provisions  of 
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29  C.F.R.  §1614  and  42  U.S.C.  S2000e-16,  provided  that, 
if  the  claim  involves  an  area  for  which  retroactive 
relief  was  granted  pursuant  to  Section  III  of  this 
agreement,  it  may  not  be  based  on  a  disparate  inpact 
theory  of  recovery. 

2.  Any  Black  Special  Agent  who  is  granted 
some  fern  of  retroactive  relief  pursuant  to  this 
agreement  and  has  filed  an  administrative  (or  civil) 
cor.plaint  of  discrimination  prior  to  the  effective  date 
of  this  agreement,  will  be  req^^ired  to  withdraw  or 
disr.iss  all  claim.s  in  the  administrative  (or  civil) 
cor.plaint  that  could  have  resulted  in  the  sam.e  or 
similar  relief. 

3.  The  FBI  will  use  its  best  efforts  to 
expedite  all  such  EEO  claims  filed  by  the  Black  Special 
Agents  with  the  OEEOA. 

4.  The  officials  and  personnel  in  the  OEEOA 
responsible  for  processing  such  claim.s  may  use  in  their 
review  any  data,  whether  prepared  by  the  FBI  or 
plaintiffs,  reflecting  any  racial  disparity  in  the 
FBI's  personnel  practices  or  policies. 

5.  Except  as  provided  in  the  preceding  two 
sub-sections  VI. A.  and  VLB.,  nothing  in  this  agreement 
shall  be  taken  as  modifying  either  the  statutory  or 
regulatory  procedures  pertaining  to  initiating  and 
maintaining  administrative  and  judicial  proceedings- 
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under  Title  VII  of  the  Civil  Rights  Act  of  1964,  as 
aroended,  42  U.S.C.  §2000e-16  et  seq. ,  or  the  federal 
civil  service  laws,  or  the  requirement  to  exhaust 
administrative  remedies  prior  to  initiating  suit  under 
those  statutes. 

C.   Schedule  and  Procedure  for  Approval 

1.  Subject  to  approval  by  the  Court,  the 
parties  hereby  agree  to  the  following  procedure  and 
schedule  for  notice  and  submission  of  this  Settlement 
Agreement  to  the  Court  for  approval  pursuant  to 

Rule  23(e)  of  the  Federal  Rules  of  Civil  Procedure. 

2.  At  the  time  this  Settlement  Agreement  is 
submitted  to  the  Court,  the  parties  each  agree  to 
recomr.end  to  the  Court  that  it  is  fair,  within  the 
meaning  of  that  term  contemplated  by  Rule  23(e)  of  the 
Federal  Rules  of  Civil  Procedure.   Counsel  for  the 
parties  will  request  prompt  judicial  approval  of  this 
Agreement. 

3.  Within  30  days  of  the  date  on  which  this 
Settlem.ent  Agreement  is  presented  to  the  court,  the  FBI 
shall  arrange  for  service  of  a  notice  of  settlement  and 
summ.ary  of  the  Settlement  Agreement  upon  each  Special 
Agent  who  has  been  er.ployed  by  the  FBI  at  any  time 
since  March  5,  1991.   A  full  copy  of  the  Settlement 
Agreement  shall  be  available  in  each  Field  Office, 
Resident  Agency,  Legat,  and  Headquarters  Division  and 
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Office  of  the  FBI.   Service  shall  be  accomplished,  at 
the  election  of  the  FBI,  either  by  hand  or  by 
registered  nail,  return  receipt  requested. 

4.  The  parties  agree  to  request  that  the 
Court  schedule  a  hearing  to  determine  whether  this 
Settlement  Agreement  is  fair  ("fairness  hearing")  as 
required  by  Rule  23(e)  of  the  Federal  Rules  of  Civil 
Procedure  at  the  earliest  practicable  time,  but  not 
sooner  than  90  days  after  the  date  upon  which  the 
Settlement  Agreement  is  filed. ^ 

5.  The  parties  agree  to  request  an  order  of 
the  Court  that  any  person  who  wishes  to  raise  an 
objection  to  this  Agreement  shall,  at  least  30  days 
prior  to  any  fairness  hearing  that  is  scheduled  by  the 
Court,  submit  a  written  statement  to  the  United  States 
District  Court  for  the  District  of  Columbia,  c/o  the 
Clerk  of  the  Court,  U.S.  Courthouse,  3rd  and 
Constitution  Avenue,  N.W.,  Washington,  D.C.,  and  shall 
serve  copies  on  counsel  for  the  parties.   The  statement 
shall  contain  the  individual's  name,  address,  and 
telephone  nunber,  along  with  a  statement  of  his  or  her 
objections(s)  to  the  Agreement  and  the  reason(s)  for 
the  objection(s) . 


57 


218 


D.  Effective  Date  and  Term  of  Settlement 
Agreement 

1.  This  Settlement  Agreement  shall  take 
effect  upon  final  approval  by  the  Court  following  the 
fairness  hearing  referenced  in  Section  VI. C,  supr?. 
Within  ten  days  after  the  Court  has  granted  final 
approval  of  this  Agreement,  the  FBI  shall  post  a  final 
notice  of  settlement  of  class  action  claims  in  each 
Field  Office,  Resident  Agency,  Legat,  Headquarters 
Division  and  Office  of  the  FBI*. 

2.  Except  as  set  forth  in  paragraph  III.B., 
supra .  this  Settlement  Agreement  and  all  provisions 
thereof  will  expire  and  shall  be  without  force  and 
effect  five  years  from  the  effective  date  of  this 
Agreement.   This  time  limitation  applies  without 
exception,  regardless  of  whether  any  particular 
paragraph  of  the  Agreement  expressly  limits  the 
provisions  to  the  duration  of  the  Agreement.   This 
Settlement  Agreem.ent  will  not  be  extended  or  modified 
without  the  written  consent  of  the  parties. 

E.  Procedures  for  Resolving  Retaliation  Claims 
1.   The  parties  agree  that  class  members  who 

claim  they  have  been  the  victims  of  retaliation  because 
of  their  assistance  or  participation  in  the  pursuit  of 
this  action  or  the  negotiations  to  resolve  this  action 
may  pursue  one  of  the  two  following  procedures  to 
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obtain  icpartial  consideration  and  disposition  of  such 
claims: 

a.  The  aggrieved  employee  nay  file  an 
administrative  corplaint  of  discrimination  pursuant  to 
the  regulations  set  out  in  29  CFR  §1614.105  £t  peg.  ; 
or, 

b.  The  aggrieved  employee  may  notify 
the  OEEOA  of  the  FBI  that  such  retaliation  has  occurred 
and  of  their  intention  to  seek  the  intervention  of  the 
court  in  which  the  suit  was  originally  filed.   No  such 
complaint  shall  be  raised  with  the  court  until  90  days 
after  the  OEEOA  is  notified  of  the  employee's 
com.plaint.   The  em.ployee  and  the  FBI  will  be  required 
to  attempt  an  inform.al  resolution  of  the  complaint. 

If,  after  10  days,  no  resolution  is  achieved,  the  FBI 
will  conduct  a  full  investigation  of  the  facts  and 
circum.stances  of  the  em.ployee 's  com.plaint.   The 
investigation  will  be  completed  in  60  days.   At  the 
conclusion  of  the  investigation,  the  FBI  will  provide  a 
copy  of  the  results  of  the  investigation  to  the 
aggrieved  em.ployee.   The  FBI  and  the  em.ployee  will 
again  be  required  to  attem.pt  to  resolve  the  com.plaint 
informally.   If,  after  20  days,  the  FBI  and  the 
employee  have  failed  to  resolve  the  com.plaint 
informally,  the  em.ployee  may  seek  an  order  for 


59 


220 


corrective  action  from  the  court  in  which  the  suit  was 
originally  filed. 

2.  In  order  to  proceed  under  the  provisions 
of  paragraph  1,  coir.plaints  of  retaliation  arising  from 
assistance  or  participation  in  the  pursuit  of  this 
action  or  the  negotiations  to  resolve  this  action  which 
accrued  between  March  5,  1991,  and  the  effective  date 
of  this  agreement  must  be  brought  to  the  attention  of 
the  OEEOA  within  45  days  of  the  effective  date  of  this 
Agreement,  in  accordance  with  the  provisions  of  29 
C.F.R.  §1614  and  42  U.S.C.  §2000e-16.   Similarly, 
complaints  of  retaliation  which  arise  after  the 
effective  date  of  this  agreement  must  be  brought  to  the 
attention  of  the  OEEOA  within  the  period  provided  by 
law. 

3.  Clair.s  of  discrimination  or  retaliation 
not  arising  from  assistance  or  participation  in  the 
pursuit  of  this  action  or  the  negotiations  to  resolve 
this  action  may  not  be  raised  in  the  District  Court 
without  complying  with  the  procedures  set  out  at  29 
C.F.R.  §1614,  nor  may  they  be  joined  with  claims  raised 
with  the  Court  in  accordance  with  the  procedures  set 
out  in  paragraph  1  above. 


60 


221 


F.   Enforceroent 

1.   The  parties  agree  that  enforcement  of 
the  tenns  of  this  agreement  may  only  be  obtained  in  the 
following  manner: 

a.  Nonmaterial  or  nonwillful  breaches 
of  the  agreement  may  only  be  addressed  in  a  separate 
civil  action  in  an  appropriate  foirum; 

b.  Material  and  willful  breaches  of  the 
terms  of  the  agreement  will  be  addressed  through  a 
mandatory  alternative  dispute  resolution  (ADR)  process 
prior  to  seeking  judicial  relief. 

2.   The  ADR  process  will  be  comprised  of 
three  phases,  as  necessary,  to  resolve  the  dispute: 
Inform.al  discussions  between  the  parties,  mediation  by 
a  three  mer±)er  panel,  and  issuance  of  findings  and 
recorxiendations  by  the  panel.   The  parties  agree  that 
the  ADR  process  shall  be  conducted  confidentially  and 
no  public  disclosure  m.ay  be  made  relating  to  the 
process  until  the  conclusion  of  the  21  days  specified 
in  paragraph  10  of  this  section. 

3.   Within  thirty  days  after  the  Effective 
Date  of  the  Agreer.ent,  the  parties  will  each  select  a 
prim.ary  and  alternate  merier  to  serve  on  a  mediation 
panel.   The  primary  members  will,  in  turn,  select  a 
primary  and  alternate  merJaer  to  serve  as  the  third 
member  of  the  panel. 
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4.  The  party  complaining  of  a  willful 
material  breach  (the  "Complaining  Party")  shall  notify 
the  alleged  breaching  party  (the  "Respondent")  of  its 
intent  to  invoke  the  ADR  procedure  in  writing  and  set 
forth  what  terms  of  the  Agreement  it  believes  to  have 
been  breached  and  the  manner  in  which  the  Respondent 
has  breached  the  Agreement  (the  "Notice").   A  copy  of 
the  Notice  shall  be  sent  to  the  mediators  and  the 
parties  shall  determine  the  availability  of  the  members 
of  the  panel.  , 

5.  For  21  days  after  service  of  the  Notice, 
the  parties  shall  meet  and  discuss  the  alleged  breach 
and  atterpt  to  resolve  the  dispute  (the  "Initial  21  day 
period") . 

6.  If,  after  the  Initial  21  day  period,  the 
parties  are  unable  to  resolve  the  matter,  the 
Complaining  Party  may  notify  the  miediators  as  to  which, 
if  any,  items  in  the  Notice  are  unresolved  (the  "Notice 
of  Unresolved  Issues"). 

7.  For  21  days  after  service  of  the  Notice 
of  Unresolved  Issues  the  mediators  shall  conduct  such 
proceedings  as  they  deem  proper  to  mediate  the  dispute 
(the  "Second  21  day  period"). 

8.  The  parties  shall  have  10  days  following 
the  expiration  of  the  Second  21  day  period  to  file  with 


62 


223 


the  mediators  written  materials  in  support  of  their 
positions.   (the  "Submission  Period"). 

9.  The  panel  shall  have  30  days  after  the 
expiration  of  the  Submission  Period  to  issue  written 
findings  and  recommendations  and  a  report  in  support  of 
those  findings  (the  "Findings").   During  this  30  day 
period  the  panel  may  conduct  such  proceedings  as  it 
deems  appropriate,  e.g..  oral  presentations  or 
additional  mediation  between  the  parties.   The  panel 
shall  have  access  to  pre-existing  documents  and  other 
information  which  are  reasonably  available. 

10.  Upon  the  issuance  of  the  Findings,  the 
Respondent  shall  have  21  days  to  notify  the  Complaining 
Party  of  its  decision  to  accept  or  reject,  in  whole  or 
in  part,  any  adverse  findings  or  recommendations. 

11.  To  the  extent  the  Respondent  rejects 
any  finding  or  recorjnendation,  the  Complaining  Party 
may  seek  relief  in  the  United  States  District  Court  in 
which  the  suit  was  originally  filed. 

12.  To  the  extent  the  Complaining  Party  is 
unsuccessful  in  securing  a  decision  in  its  favor  from 
the  panel,  the  Complaining  Party  may  seek  relief  in  the 
United  States  District  Court  in  which  the  suit  was 
originally  filed.   The  Complaining  Party  will  give 
Respondent  10  days  notice  of  its  intent  to  proceed 
under  this  paragraph.   In  seeking  relief  pursuant  to 
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this  paragraph,  the  Complaining  Party  may  not  request 
preliminary  equitable  relief,  such  as  a  temporary 
restraining  order  or  a  preliminary  injunction.   The 
Complaining  Party  will  be  limited  to  seeking  an  order 
for  compliance  from  the  court  and  may  not  seek  a 
finding  of  contempt  in  the  first  instance. 

13.  If  the  Respondent  accepts  a  finding  or 
recoirjnendation  of  the  panel,  but  later  fails  to  comply 
vith  that  finding  or  recommendation  within  the  time 
period  specified  by  the  panel's  decision  or,  in  the 
absence  of  a  specified  time,  within  a  reasonable 
period,  the  Complaining  Party  may  seek  relief  in  the 
United  States  District  Court  in  which  the  suit  was 
originally  filed.   The  Complaining  Party  will  give  the 
Respondent  10  days  notice  of  its  intent  to  proceed 
under  this  paragraph. 

14.  The  Findings  of  the  panel  shall  be 
adr.issible  in  any  subsequent  proceeding. 

15.  Each  party  shall  pay  1/2  of  the  costs 
of  the  ADR;  however,  if  the  panel's  findings  and 
recorjnendations  are  accepted  by  the  Respondent  or,  if 
not  accepted  by  the  Respondent  and  the  Complaining 
Party  is  successful  in  enforcing  the  Agreement  in  the 
United  States  District  Court,  plaintiffs'  counsel  shall 
be  entitled  to  attorneys  fees  and  costs  on  the  same 
terms  and  conditions  as  would  be  available  to  a 
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prevailing  party  under  Title  VII,  42  U.S.C.  S2000e- 

5(K). 

16.  If  the  panel  fails  to  render  a  decision 
at  the  end  of  the  period  required  by  paragraph  9,  the 
joint  decision  of  any  two  of  the  mediators  shall  be 
considered  the  decision  of  the  panel.   In  the  event 
that  no  two  Eediators  render  a  decision  within  this 
period,  the  parties  shall  jointly  request  that  a 
decision  be  rendered  and  either  party  may,  at  its 
option,  require  that  a  new  panel  be  selected  as  soon  as 
possible,  if  practicable  within  10  days.   If  the 
original  panel  renders  a  decision  within  10  days  of  the 
parties'  request,  that  decision  shall  be  considered  the 
decision  of  the  panel.   If  the  original  panel  fails  to 
decide  within  10  days,  the  original  panel  shall  have  no 
authority,  and  shall  not  be  coir.pensated  for  its 
ser"/ices.   The  new  panel  shall  have  45  days  after  it  is 
constituted  in  which  to  render  a  decision.   The  parties 
agree  to  proceed  with  due  diligence  and  good  faith  in 
the  procedure  to  be  utilized  in  selecting  a  second 
panel  as  well  as  in  assisting  the  panel  in 
familiarizing  itself  with  the  issue(s). 

17.  If  the  new  panel  fails  to  render  a 
decision  within  45  days,  the  Complaining  Party  may 
proceed  to  the  United  States  District  Court  in  which 
the  case  was  originally  filed  for  relief. 
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18.   The  parties,  by  nutual  consent,  may 
extend  any  time  period  set  forth  in  the  ADR  procedures, 

G.   Construction 

The  parties  enter  into  this  Settlement 
Agreement  voluntarily  and  it  does  not  constitute  an 
admission  of  the  merits  of  any  position  taken  by  any 
party  to  this  litigation,  nor  of  any  liability  by  the 
defendant  for  the  violation  of  any  law,  statute, 
regulation,  or  policy. 

H.   Collateral  Use  Of  The  Agreeir-ent  Prohibited 

The  parties  to  this  action  have  entered  into 
this  Agreement  as  a  compromise  measure  to  terminate 
this  action  and  resolve  all  issues  in  the  class 
complaint  filed  in  this  action.   The  terms  of  this 
Agreement,  the  negotiations  leading  up  to  this 
agreement,  the  data,  documents,  or  information 
exchanged  between  the  parties  in  the  course  of  those 
negotiations,  m.ay  not  be  offered,  taken,  construed,  or 
introduced  as  evidence  of  liability  or  as  an  admission 
or  statement  of  wrongdoing  by  the  FBI,  either  in  this 
action  or  in  any  subsequent  proceeding  of  any  nature. 

I .   attorneys'  Fees  and  Expenses 

1.   The  FBI  agrees,  upon  the  final  approval 
of  this  Settlement  Agreement  by  the  Court,  to  pay 
reasonable  attorneys'  fees  and  expenses  incurred  by 
plaintiffs,  B.A.D.G.E.,  Inc.,  members  of  B.A.D.C.E., 
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Inc.  and  their  counsel  and  experts  for  services 
incurred  from  March  5,  1991,  through  the  final  judgment 
approving  this  settlement  by  a  district  court  as 

fair. 

2.   The  FBI  agrees  that  it  will  not  • 
challenge  the  plaintiffs'  entitlenent  to  reasonable 
fees  and  expenses  and  plaintiffs  agree  to  seek  fees  in 
one  petition  and  not  to  seek  an  enhanceinent  during 
settleinent  negotiations.   If  the  parties'  negotiations 
fail  to  reach  agreement  and  the  matter  is  submitted  to 
the  Court  for  resolution,  plaintiffs  reserve  the  right 
to  seek  the  full  amount  of  fees  and  expenses  allowed  by 
law. 

J .   Counterparts 

This  Settlement  Agreement  may  be  executed  in  one 
or  r.ore  counterparts  and  each  executed  copy  shall  be 
deem.ed  an  original  which  shall  be  binding  upon  all 
parties  hereto. 

K.   g:ntire  Aareerent 

This  Settlement  Agreement,  including  all 
appendices  attached  hereto,  constitutes  the  entire 
agreer.ent  between  and  among  the  parties  with  respect  to 
the  subject  matter  hereof  and  supersedes  all  prior 
agreements,  written  or  oral,  with  respect  thereto. 
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L.   yJon-Waiver 

The  waiver  by  any  party  hereto  to  any  tern, 
condition  or  covenant  of  this  Settlement  Agreement  or 
of  the  breach  of  any  term,  condition,  covenant  or 
representation  herein,  in  any  one  instance  shall  not 
operate  as  or  be  deemed  to  be  a  waiver  of  the  right  to 
enforce  any  other  tenn,  condition  or  representation  nor 
shall  any  failure  by  any  party  at  any  time  to  enforce 
or  require  performance  of  any  provision  hereof  operate 
as  a  waiver  of  or  affect  in  any  manner  such  party's 
right  at  a  later  time  to  enforce  or  require  performance 
of  such  provisions  or  of  any  other  provision  hereof. 

M.   Headings 

The  headings  in  this  Settlement  Agreement 
are  for  the  convenience  of  the  parties  only  and  shall 
not  limit,  expand,  modify,  amplify  or  aid  in  the 
interpretation  or  construction  of  this  Settlement 
Agreement. 


68 


229 


N.   Extension  of  Tine  by  Agreeffient  of  the  Parties 
All  tine  deadlines  established  in  this 
agreement  may  be  extended  by  agreement  of  the  parties 
to  this  agreement. 


Acting  Attorney  General 


Semnes,  Bowah  and  Semmes 
1025  Connecticut  Avenue,  N.W. 
Washington,  D.C.   20036 
(202)  778-8686 
D.C.  Bar  Number  413484 


Jeftr/ky  I/.  Taren    '     ' 
Kinoy^,  Taren,  Geraghty 

&  Potter 
332  S.  Michigan  Ave. 
Suite  1705 
(312)  663-5120 
Counsel  for  Plaintiffs 


S^d'.  Mb'^S 


Anne  M.  Gulyat*y  0     Q 


Department  of  Justice 
Civil  Division 
Federal  Programs  Branch 
901  E  St. ,  N.W. 
Washington,  D.C.   20535 


"^ 


i&^ 


seph  R.  Davis 
Assistant  Director  -  Legal  Counse! 
Federal  Bureau  of  Investigation 
9th  &  Pennsylvania 
Washington,  D.C.   20535 


SO  ORDERED. 


United  States  District  Judge 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


EMANUEL  JOHNSON,  JR.,  fit  ftl- , 
on  behalf  of  themselves  and  as 
Representatives  of  a  Class  of 
all  Others  Similarly  Situated, 

Plaintiffs, 

V. 

JANET  RENO,  in  her 
official  capacity  as 
Attorney  General  of  the 
United  States  of  America, 

Defendant. 


Civ.  No.  93-0206  TFH 
Hon.  Thomas  F.  Hogan 


PLAINTIFFS'  MEMORANDUM  OF  POINTS  AND 

AUTHORITIES  IN  SUPPORT  OF  JOINT  MOTION  FOR  COURT  ORDER 

GRANTING  APPROVAL  OF  PROPOSED  SETTLEMENT  AGREEMENT 


Jeffrey  Taren,  #02796821 
KINOY,  TAREN,  GERAGHTY  & 

POTTER 
332  S.  Michigan 
Suite  1705 
Chicago,  IL    60604 
(312)   663-5210 


David  J.  Shaffer,  P.C.   #413484 
Richard  T.  Sampson,  P.C.   #384456 
Sonya  K.  Hannan 
SEMMES,  BOWEN  &  SEMMES 
1025  Connecticut  Ave. ,  N.W. 
Washington,  D.C.   20036 
(202)   778-8686 


Avis  Buchanan   #365208 
Neal  E.  Kravitz   #384747 
WASHINGTON  LAWYERS  COMMITTEE  FOR 

CIVIL  RIGHTS  UNDER  LAW 
1400  Eye  Street,  N.W. 
Washington,  D.C.   20005 
(202)   682-5900 


■■•'.iSiQ 
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IN  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


EMANUEL  JOHNSON,  JR.,  fit  fti. , 
on  behalf  of  themselves  and  as 
Representatives  of  a  Class  of 
all  Others  Similarly  Situated, 

Plaintiffs, 


JANET  RENO,  in  her 
official  capacity  as 
Attorney  General  of  the 
United  States  of  America, 

Defendant. 


Civ.  No.  93-0206  TFH 
Hon.  Thomas  F.  Hogan 


PLAINTIFFS'  MEMORANDUM  OF  POINTS  AND 

AUTHORITIES  IN  SUPPORT  OF  JOINT  MOTION  FOR  COURT  ORDER 

GRANTING  APPROVAL  OF  PROPOSED  SETTLEMENT  AGREEMENT 


Plaintiffs  Emanuel  Johnson,  Jr.,  et  al. .  submit  the 
following  Memorandum  in  Support  of  the  parties'  Joint  Motion  for 
Court  Order  Granting  Approval  of  Proposed  Settlement  Agreement 
pursuant  to  Fed.  R.  Civ.  P.  23(e)  and  section  108  of  the  Civil 
Rights  Act  of  1991,  42  U.S.C.  S  2000e-2 (h) . 


I.    INTRODUCTION 

This  is  a  class  action  brought  under  Fed.  R.  Civ.  P. 
23(b)(2)  by  the  black  Special  Agents  of  the  Federal  Bureau  of 
Investigation  ("FBI")  alleging  that  many  aspects  of  the  FBI's 
personnel  policies,  procedures  and  practices  result  in 
discrimination  against  black  Special  Agents  on  the  basis  of  their 
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race  in  violation  of  Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended  and  the  Civil  Rights  Act  of  1991  (codified  at  42 
U.S.C.  SS  1981a  and  2000e  fit  sgg.).   Specifically,  plaintiffs 
allege  that  excessively  subjective  decision-making  within  the  FBI 
has  an  adverse  impact  against  black  Special  Agents  in  twelve 
related  areas:   (1)  selections  to  GM-14  positions;  (2) 
performance  evaluations  ("PAR'S");  (3)  initiation  of  disciplinary 
proceedings;  (4)  Relief  Supervisor  ratings  and  selection  as 
Principal  Relief  Supervisors;  (5)  selection  to,  and  evaluation 
in,  the  Management  Assessment  Program  ("MAP");  (6)  training;  (7) 
assignment  to  field  offices;  (8)  assignment  to  resident  agencies; 
(9)  awards  and  bonuses;  (10)  access  to  personnel  files;  (11) 
transfers;  and  (12)  access  to  special  teauns,  such  as  Special 
Weapons  and  Tactics  ("SWAT"),  technical  training,  and  Hostage 
Rescue  Team  ("HRT") . 

The  key  legal  and  factual  element  that  ties  these  twelve 
areas  together  is  the  FBI's  policy  and  practice  of  relying  upon 
excessive  subjectivity  in  its  employment-related  decision-making. 
The  FBI's  personnel  practices  generally  lack  objective  criteria, 
and,  where  objective  criteria  do  exist,  selecting  officials  do 
not  follow  them.   The  result  is  a  system  under  which  promotions, 
training  opportunities,  assignments,  evaluations,  awards  and 
other  critical  aspects  of  a  Special  Agent's  employment  are  not 
based  on  the  agent's  ability  or  performance,  but  rather  on  who  he 
or  she  knows.   As  set  forth  in  detail  below,  the  data  show  that 
these  practices  have  had  a  statistically  significant  impact  on 
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black  Special  Agents  in  virtually  every  area  of  their  employment. 
The  proposed  Settlement  Agreement  reached  between  the  parties 
will  require  the  FBI  to  adopt  fair,  objective  employment 
practices  and  to  remedy  the  effects  of  the  adverse  impact  of 
these  systems  on  black  Special  Agents. 

Plaintiffs  set  forth  below  a  summary  of  the  terms  of  the 
Agreement,  the  legal  standard  for  this  Court's  review  of  its 
terms,  and  a  detailed  review  of  the  evidence  that  supports  its 
terms. 

II.   SUMMARY  OF  THE  TERMS  OF  THE  AGREEMENT 

The  Settlement  Agreement  reached  between  the  black  Special 
Agents  and  the  FBI  has  five  major  sections.' 

Section  I  of  the  Agreement  contains  the  parties'  Agreement 
on  "Interim  Relief."   The  parties  anticipated  it  would  take  an 
estimated  two  years  to  develop  and  implement  a  fair  and  objective 
Career  Development  Program  ("CDP")  for  all  Special  Agents  of  the 
FBI.   This  Interim  Relief  was  an  agreed-upon  measure  to  be  taken 
by  the  Bureau  to  address  immediately  the  adverse  impact  of  the 
CDP,  the  program  that  has  the  most  impact  on  a  Special  Agent's 
career  and  therefore  the  program  most  easily  identifiable  as 
requiring  immediate  repair. 

Section  II  contains  the  parties'  agreement  on  "Prospective 
Relief,"  which  is  designed  to  modify  the  subjective  components  of 


'The  original  Agreement  is  attached  to  the  parties'  Joint 
Motion. 
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the  FBI's  personnel  policies  and  procedures  to  conform  to  law. 

With  respect  to  the  CDP,  the  KAP,  PAR'S  and  discipline,  the  FBI 

will  be  reqpiired  to  hire  outside  experts  who  must  design  systems: 

in  accordance  with  the  Uniform 
Guidelines  [on  Employee  Selection 
Procedures,  29  C.F.R.  S  1607]^  any 
applicable  federal  laws  or 
regulations,  and  generally  accepted 
professional  standards. 

Settlement  Agreement  f  II. A. 1  at  3. 

Contrary  to  the  assertions  of  Applicants  for  Intervention, 
the  FBI  Agents  Association  (the  "Agents  Association"),  these 
procedures  do  not  constitute  racially  conscious  relief.   Rather, 
as  required  by  the  specific  language  of  the  Agreement,  the 
procedures  must  "be  designed  to  minimize,  to  the  greatest  extent 
possible  any  adverse  impact  on  any  group  protected  under  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as  amended,  the 
Rehabilitation  Act  of  1973,  and  the  Age  Discrimination  in 
Employment  Act  of  1967."  Id.  (emphasis  added).   White  males  are 
clearly  a  group  protected  by  Title  VII.   See  McDonald  v.  Santa  Fe 
Trail  Transportation.  Co..  427  U.S.  273  (1976),  Bishopp  v. 
District  nf  Columbia.  788  F.2d  781,  786  (D.C.  Cir.  1986), 
Machakos  v.  Meese.  647  F.  Supp.  1253,  1263  (D.D.C.  1986). 

In  fashioning  prospective  relief,  the  black  Special  Agents 
did  not  seek  favorable  treatment  based  on  race  to  make  up  for 
past  discriminatory  conduct.   Instead,  their  efforts  focused  on 


^These  guidelines  are  binding  on  the  Department  of  Justice. 
29  C.F.R.  S  1607.2. 
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gaining  a  commitment  from  the  FBI  that  it  would  institute 
policies  and  practices  which  result  in  a  level  playing  field  for 
all  Special  Agents.   For  that  reason,  almost  all  of  the  specific 
prospective  relief  provisions  of  the  Agreement,  by  their  terms, 
apply  to  all  agents.   See,  e.g. .  Settlement  Agreement,  J  II. B, 
("It  is  further  the  intent  of  the  parties  to  maximize  the 
opportunity  for  all  qualified  Special  Agents  to  serve  in 
principal  and  secondary  relief  supervisory  positions, ") (emphasis 
added);  Id,,  J  II.D.l.  ("[T]he  scores  achieved  by  all  Special 
Agents  who  participate  in  the  MAP  I  and  MAP  II  will  be  furnished 
only  to  the  Special  Agents  to  whom  they  apply  and  will  not  be 
disclosed  to  a  Special  Agent's  supervisor  or  supervisors,  nor 
will  they  be  used  in  connection  with  any  personnel  decision 
unless  the  process  under  which  that  score  was  obtained  has  been 
validated.")  (emphasis  added) ;  Id.,  J  lI.E.l.  (training  system 
will  have  "goal  of  making  such  postings  reasonably  available  to 
all  Special  Agents") (emphasis  added) . 

Section  III  contains  the  parties'  Agreement  on  "Retroactive 
Relief,"  designed  to  compensate  the  plaintiff  class  for  the  harm 
they  have  suffered  as  a  result  of  defendant's  discriminatory 
employment  practices  challenged  in  the  Complaint.   Each  part  of 
this  section  of  the  Agreement  provides  relief  closely  tailored  to 
remedy  the  discriminatory  effects  of  defendant's  subjective 
policies,  as  identified  by  the  data  analyzed  by  the  parties. 
Although,  in  some  instances,  the  numbers  arrived  at  reflect  a 
compromise  between  plaintiffs'  and  defendant's  methodologies  and, 
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although,  in  other  instances,  the  numbers  reflect  an  estii^ate 
based  upon  partial  data,  the  numbers  reflect  what  plaintiffs 
realistically  could  have  achieved  in  court  had  the  case  been 
tried. 

Section  IV  reflects  the  Compliance  and  Review  procedures 
agreed  upon  to  oversee  the  contractors  hired  pursuant  to  Section 
II,  to  insure  that  the  contractors  comply  with  their  mandate  to 
design  systems  that  comply  with  the  Uniform  Guidelines  and  do  not 
have  a  disparate  impact  on  any  group  protected  by  Title  VII,  the 
Rehabilitation  Act  of  1973,  29  U.S.C.  $  701  gt  seq. .  or  the  Age 
Discrimination  In  Employment  Act  of  1967,  29  U.S.C,  S  621  et  seq. 
According  to  this  section  of  the  proposed  Agreement,  the 
plaintiffs  will  select  one  member  of  the  Committee  and  the  FBI 
will  select  one  member.   The  third  member  of  the  Committee  will 
be  selected  by  the  other  two  members. 

The  Agents  Association,  however,  asserts  that  this  section 
is  "race-conscious,"  because  the  black  Special  Agents  will  select 
one  Committee  member  out  of  the  three-person  Committee  retained 
to  review  and  render  opinions  on  the  proposals  and 
recommendations  of  the  experts.   It  is,  however,  the  black 
Special  Agents  who,  as  a  group  protected  under  Title  VII,   have 
experienced  adverse  impact  as  a  result  of  this  system  and, 
accordingly,  have  a  right  to  insure  that  such  an  impact  does  not 
continue.   Moreover,  the  role  of  the  Committee  is  limited  to 
providing  comments  and  making  recommendations,  which  the  FBI  has 
agreed  to  consider. 
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Section  V  of  the  Agreement  requires  the  FBI  to  collect  and 
maintain  data  for  the  next  five  years  to  determine  whether  any 
adverse  impact  on  black  Special  Agents  or  on  any  other  protected 
group  continues  or  develops  in  the  areas  that  are  the  subject  of 
this  case.   In  any  event,  most  of  these  data  are  required  to  be 
maintained  under  the  Uniform.   See  29  C.F.R.  S  1607.4. 
Plaintiffs  will  have  access  to  these  data. 

Section  VI  contains  several  miscellaneous  provisions 
relating  to  waiver  of  claims  by  members  of  the  class,  an 
alternate  dispute  resolution  ("ADR")  procedure  to  resolve 
disputes  concerning  compliance  with  the  Agreement,  and  payment  of 
plaintiffs'  attorneys  fees  and  expenses. 

III.  STANDARDS  FOR  APPROVAL 

The  backdrop  to  this  Court's  role  in  reviewing  and  approving 
the  Settlement  Agreement  is  the  public  policy  in  favor  of 
settlement  of  claims,  particularly  under  Title  VII,  because  of 
Congress'  "strong  preference"  for  encouraging  voluntary 
settlement  of  employment  discrimination  claims.   Luevano  v. 
Campbell.  93  F.R.D.  68,  84  (D.D.C.  1981)  (citing  Carson  v. 
American  Brands.  450  U.S.  79,  88  n.l4  (1981)).   This  Court  has 
the  authority  and  obligation  to  evaluate  the  fairness  and 
adequacy  of  a  proposed  settlement  reached  in  a  class  action  under 
Fed.  R.  Civ.  P.  23(e)  to  determine  whether  the  proposed 
settlement  is  "fair,  adequate  and  reasonable,"  ^ir  Line  Stewards 
&  Stewardesses  Ass'n.  Local  550  v.  Trans  World  Airlines.  Inc.. 
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630  F.2d  1164,  1167  (7th  Cir.  1980),  and  whether  it  is  consistent 
with  the  public  interest.   Luevano .  93  F.R.D.  at  86.   Moreover, 
the  Coiirt  has  a  fiduciary  obligation  to  the  class  in  evaluating 
the  fairness  and  adequacy  of  the  Settlement  Agreement.   Id.  at 
85. 

The  Coxirt  need  not  try  the  allegations  of  class-wide 
discrimination  on  their  merits.   Rather,  "[cjourts  judge  the 
fairness  of  a  proposed  compromise  by  weighing  the  plaintiff's 
likelihood  of  success  on  the  merits  against  the  amount  and  form 
of  the  relief  offered  in  the  settlement  ....   They  do  not 
decide  the  merits  of  the  case  or  resolve  unsettled  legal 
questions."   Carson.  450  U.S.  at  88  n.l4  (citation  omitted). 

In  evaluating  the  fairness  and  adequacy  of  a  settlement,  the 
court  must  consider  whether  the  settlement  was  reached  after 
extensive  factual  development,  so  that  counsel  for  both  parties 
could  make  a  reasonable  assessment  of  their  respective  risks  of 
litigation.   Luevano.  93  F.R.D.  at  86.   Here,  during  almost  two 
full  years  of  adversarial  negotiations,  the  parties  conducted 
extensive  informal  discovery  of  the  FBI's  employment  practices 
and  analyzed  statistical  data,  some  of  which  covered  a  20  year 
period.   As  much  data,  if  not  more,  were  produced  informally  than 
would  have  been  produced  through  formal  court-supervised 
discovery. 

Where  plaintiffs  and  defendant  face  the  risks  of  litigation, 
it  is  proper  for  both  sides  to  compromise  in  their  demands  for 
relief.   See  Luevano .  93  F.R.D.  at  87.   This  is  not  the  first 
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case  in  which  plaintiffs  alleging  enploynent  discrimination 
against  the  FBI  have  successfully  brought  class  actions.   For 
example,  in  Perez  v.  Federal  Bureau  of  Investigation.  707  F. 
Supp.  891  (W.D.  Tex.  1988),  a  case  involving  discrimination 
claims  by  Hispanic  Special  Agents  closely  analogous  to  those 
raised  here,  the  court  found  class-wide  discrimination  based 
upon,  as  in  this  case,  the  same  type  of  subjective  decision- 
making.  Similarly,  in  Hansen  v.  Webster.  41  Fair  Empl.  Prac. 
Cas.  (BNA)  214,  223  (D.D.C.  1986),  this  Court  held  that  class 
certification  was  appropriate  where  the  plaintiffs  alleged  a 
"general  policy  of  discrimination"  on  the  basis  of  sex  in  hiring, 
training,  promotions  and  "work  situation."   The  Department  of 
Justice  concurred  with  the  hearing  examiner  and  found  that  the 
FBI's  unlawful  employment  practices  discriminated:   (1)  against 
female  applicants  in  hiring  for  Special  Agent  positions  through 
the  use  of  subjective  selection  criteria  which  had  an  adverse 
impact  on  the  number  of  female  applicants;  (2)  against  female 
Special  Agents  in  New  Agent  Training,  through  the  use  of  certain 
physical  and  firearms  tests  which  disqualified  a  disproportionate 
number  of  females  without  sufficient  justification;  (3)  against 
female  Special  Agents  in  squad  and  case  assignments  and  in  the 
treatment  of  females  during  their  employment.   Department  of 
Justice  Decision,  July  24,  1981. 

On  appeal,  the  Equal  Employment  Opportunity  Commission's 
Office  of  Review  and  Appeals  further  expanded  the  Justice 
Department's  decision  and  found  that  the  FBI  discriminated 
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against  female  Special  Agents  in  transfers  and  in-service 
training.   Equal  Employment  Opportunity  Commission  Decision  on 
Appeal,  August  20,  1984. 

In  light  of  the  findings  that  the  FBI's  subjective 
employment  practices  adversely  affected  the  Hispanic  and  female 
Special  Agents  of  the  Bureau,  the  similar  claims  made  by  the 
black  Special  Agents  have  a  strong  likelihood  of  success  on  the 
merits.   Accordingly,  when  the  black  Special  Agents  approached 
Director  Sessions  in  March  of  1991,  he  was  very  receptive  to 
considering  their  complaints. 

Here,  both  plaintiffs  and  defendant  faced  all  of  the  typical 
uncertainties  of  litigation.   In  addition,  the  FBI  faced  the 
public  airing  of  statistical  analyses  of  its  employment  practices 
and  further  Congressional  inquiries.   The  question  of  whether  the 
FBI's  employment  practices  adversely  affect  the  black  Special 
Agents  was  a  sensitive  issue  which  posed  many  risks  for  the  FBI, 
in  addition  to  the  risks  of  several  years  of  costly  litigation.' 

The  delay  in  providing  the  relief  agreed  to  in  the 
Settlement  that  would  result  if  the  Settlement  was  rejected  is 
another  factor  which  weighs  heavily  in  favor  of  court  approval  of 
the  Agreement.   See  Luevano.  93  F.R.D.  at  89.   If  the  parties 
were  forced  to  litigate  this  case,  more  black  Special  Agents 
would  be  denied  promotions,  would  receive  lower  PAR'S,  would  be 


'The  Hispanic  class  action  took  over  seven  years  to  resolve, 
see  Perez .  id. .  and  the  Hansen  case  still  is  not  resolved,  over 
15  years  later.   41  Fair  Emp.  Prac.  Cas.  (BNA)  at  215. 
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denied  awards  and  bonuses,  and  would  otherwise  be  adversely 
affected  by  the  FBI's  discriminatory  employment  practices.   An 
award  of  back  pay  and  damages  for  such  potential  additional  harm 
would  not  be  as  beneficial  as  obtaining  now  similar  numbers  of 
promotions  and  more  equal  PAR'S,  training  opportunities, 
disciplinary  proceedings,  case  assignments,  and  reforms  to  these 
systems  under  the  Settlement  Agreement. 

The  Supreme  Court  has  developed  a  two-pronged  inquiry  for 
judicial  review  of  all  race-conscious  settlement  agreements  in 
employment  discrimination  cases.   Johnson  v.  Transportation 
Agency.  480  U.S.  616,  631,  637-38  (1987).   £irst»  the  court  must 
analyze  whether  the  adoption  of  a  race-based  promotional  plan 
"was  justified  by  the  existence  of  a  manifest  imbalance  that 
reflected  under-representation  of  [blacks]  in  'traditionally 
segregated  job  categories.'"   Id.  at  631  (quoting  Steelworkers  v. 
Weber.  443  U.S.  193,  197  (1979)).   Second,  the  court  must 
consider  whether  the  Agreement  "unnecessarily  trammeled  the 
rights  of  [white]  employees  or  created  an  absolute  bar  for  their 
advancement."   I^.  at  637-638.   The  Settlement  Agreement  reached 
by  the  parties  here  easily  satisfies  the  Johnson  ruling. 

When  making  this  analysis,  however,  the  federal  government 
is  not  held  to  the  strictest  level  of  scrutiny  required  of  local 
and  state  governments  under  the  U.S.  Constitution.   Rather, 
because  Title  VII  is  the  exclusive  remedy  for  claims  of 
employment  discrimination  against  the  federal  government,   Brown 
V.  General  Servs.  Admin..  425  U.S.  820  (1976),  the  federal 
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government,  like  non-public  employers,  is  required  to  show  only 
that  its  policies  are  consistent  with  business  necessity. 
Section  105,  Civil  Rights  Act  of  1991  (codified  at  42  U.S.C.  S 
2000e-2(k) (1) (A) (i)). 

The  FBI  does  not  have  to  show  that  it  has  ever  issued  any 
official  finding  of  discrimination.   Bennett  v.  Arrinqton.  806  F. 
Supp.  926,  928  (N.D.  Ala.  1992)  (citing  City  of  Richmond  v.  J. A. 
Croson  Co.  .  488  U.S.  469  (1989);  Wvaant  v.  Jackson  Bd.  of  Educ. 
474  U.S.  254,  267  (1986)  (plurality  opinion);  Howard  v.  McLucas. 
871  F.2d  1000  (11th  Cir.),  cert,  denied.  493  U.S.  1002  (1989)). 
Because  statistical  evidence  can  support  a  finding  of 
discrimination,  the  FBI  properly  relied  on  statistical  data  to 
show  that  it  had  a  strong  basis  in  evidence  for  believing  it  had 
discriminated  against  blacks.   See  Hazelwood  School  District  v. 
United  States.  433  U.S.  299,  307-08,  (1977)  ("Where  gross 
statistical  disparities  can  be  shown,  they  alone  may  in  a  proper 
case  constitute  prima  facie  proof  of  a  pattern  or  practice  of 
discrimination.") . 

Additionally,  the  FBI  considered  anecdotal  evidence  provided 
by  over  80  black  Special  Agents,  each  of  whom  alleged  specific 
instances  of  what  they  believed  was  racially  discriminatory 
treatment.   Finally,  the  FBI  had  available  to  it  the  results  of 
its  own  study  performed  by  Psychological  Services,  Inc.  ("PSI") 
under  government  contract,  entitled  "An  Evaluation  of  the  Career 
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Development  Progreun  for  Midlevel  Managers"*  which  concluded  in 
February  1991  that  the  CDP  program  was  overly  subjective, 
arbitrary  and,  in  many  instances,  non-job  related. 

IV.   THE  EVIDENCE  SUPPORTS  APPROVAL  OF  THE  SETTLEMENT  AGREEMENT 

A.    The  Career  Development  Program  Has  Had  An 
Adverse  Impact  on  Black  Special  Agents 

1.   Background 

The  FBI's  Career  Development  Program  ("CDP")  is  the 
centerpiece  of  the  FBI's  promotion  process  for  mid-level 
managers.   Every  Special  Agent  who  wishes  to  be  trained  and 
selected  for  management  positions  at  the  GM-14  and  GM-15  levels 
must  go  through  the  CDP  and  submit  to  the  CDP's  policies  and 
practices.' 

The  CDP  is  the  program  which  trains,  selects  and  promotes 
Special  Agents  to  positions  at  the  GM-14  and  GM-15  levels.   GM-14 
agents  are  known  ^s  Supervisory  Special  Agents  ("SSA's") ,  and  are 
the  first  level  of  supervision  in  the  FBI.   They  can  be  in  charge 
of  supervising  a  sguad  in  the  field'  or  can  be  on  a  desk  at 


^Psychological  Services,  Inc.,  "An  Evaluation  of  the  Career 
Development  Program  for  Midlevel  Managers,"  Final  Report, 
February  20,  1991.  See  Exhibit  3  attached  hereto. 

'The  CDP  is  now  known  as  the  Executive  Development  and 
Selection  Program  ("EDSP") ,  but  the  term  CDP  is  used  generally 
throughout  this  Memorandum  because  that  was  the  system  in  place 
through  most  of  the  relevant  period. 

'Special  Agents  in  charge  of  a  Resident  Agency,  which  is  a 
satellite  office  of  a  Field  Office,  are  generally  GM-14 's  as 
well,  and  are  known  as  Supervisory  Special  Resident  Agents 
("SSRA's") . 
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headquarters  in  charge  of  coordinating  certain  "violations"''  or 
programs.   Virtually  every  Special  Agent  at  headquarters  is  a  GM- 
14  or  above.' 

GM-15  Special  Agents  in  the  field  are  generally  Assistant 
Special  Agents  in  Charge  ("ASAC")  of  a  Field  Office.   At 
headquarters,  GM-15  agents  are  generally  Unit  Chiefs  of  specific 
Units.' 

A  Special  Agent  enters  the  CDP  by  volunteering  to  become  a 
Relief  Supervisor  on  a  squad  in  a  field  office  or  Resident 
Agency.   Although  plaintiffs  allege  that  they  have  been  denied 
opportunities  to  become  Relief  Supervisors,  the  stated  rule  is 
that  any  agent  who  wishes  to  become  a  Relief  Supervisor  should  be 
listed  as  such.   In  order  to  be  a  Relief  Supervisor,  the  agent 
must  have  at  least  two  years  of  experience  in  the  FBI.   One  of 
the  Relief  Supervisors  on  a  squad  generally  is  chosen  as  the 
Principal  Relief  Supervisor.   The  Principal  Relief  Supervisor  is 
responsible  for  supervising  the  squad,  assigning  cases,  and 
making  decisions  in  the  absence  of  the  SSA,  or  as  otherwise 
directed  by  the  SSA.   Generally,  other  Relief  Supervisors  will  be 


'"Violations"  refers  to  categories  of  crimes,  such  as  bank 
robbery  or  fugitives. 

'a  chart  setting  forth  the  career  path  for  a  Special  Agent 
is  attached  as  Exhibit  "1." 

'SSA'S  at  Headquarters  are  grouped  into  Units  by  subject 
matter,  and  Units  are  grouped  into  Sections.   The  various 
Sections  are  grouped  into  Divisions.   The  organization  of 
Divisions  at  Headquarters  is  set  forth  in  the  Organizational 
chart  attached  as  Exhibit  "2." 
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given  time  "on  the  desk,"  i.e. .  in  charge  of  the  squad  as 
designated  by  the  squad  supervisor.   Serving  "on  the  desk" 
involves  greater  responsibility  and  is  one  of  the  primary  means 
by  which  agents  acquire  experience  and  training  to  become 
qualified  to  apply  for  supervisory  positions."* 

The  main  vehicle  for  making  promotional  decisions  is  the 
Career  Board.   Each  Field  Office  has  a  Career  Board,  and 
Headquarters  has  a  Career  Board  now  known  as  the  Special  Agent 
Mid-Level  Management  Selection  Board  ("SAMMS") .   After  a  job 
vacancy  is  posted,"  a  Special  Agent  has  a  certain  period  of  time 
(usually  14  days)  in  which  to  submit  an  application  for  the 
position  via  a  Form  FD-638.   If  the  position  for  which  the  agent 
applies  is  a  field  SSA  position,  the  completed  FD-638  is 
forwarded  to  the  Field  Office  career  board,  which  will  rank  the 
candidates  for  the  position.   Both  the  list  ranking  the  ■ 

candidates  and  the  FD-638 's  are  then  sent  to  the  SAC,  who  makes  a 
recommendation.   The  SAC's  recommendation  is  in  turn  forwarded 
with  the  FD-638 's  to  the  SAMMS  board  for  a  final  decision.   In 


'"The  method  of  choosing  Principal  Relief  Supervisors  differs 
significantly  by  Field  Office.   In  some  offices,  a  Field  Office 
Career  Board  makes  selections,  in  others  the  Special  Agent  in 
Charge  ("SAC")  makes  the  selections,  and  in  others  the  individual 
squad  supervisor  chooses. 

"Jobs  are  generally  posted  through  the  computerized  Field 
Office  Information  Management  System  ("FOIMS") ,  to  which  each 
Special  Agent  is  supposed  to  have  access.   In  some  Field  Offices, 
job  openings  are  physically  posted  but  no  requirement  to  do  so 
exists.   Although  each  Special  Agent,  in  theory,  has  access  to 
FOIMS,  in  reality,  many  agents  are  not  trained  in  the  system,  do 
not  have  passwords,  and  do  not  have  access  to  a  computer  terminal 
during  normal  working  hours. 
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the  great  majority  of  instances,  the  SAMMS  Board's  decision  is 
the  same  as  the  SAC's  recommendation.   If  the  position  is  a 
Headquarters  supervisory  position,  the  FD-638's  go  to  the 
Division's  Career  Board,  instead.   In  some  instances,  such  as  if 
an  agent  selected  for  promotion  by  the  Headquarters  Board  has 
been  disciplined  within  the  last  three  years,  or  is  under  an 
administrative  inquiry  by  the  Office  of  Professional 
Responsibility  ("OPR") ,  the  Director  must  make  the  final  decision 
on  the  promotion. 

2 .    The  Evidence 
Plaintiffs  have  alleged  that  the  current  selection  process 
for  management  positions  in  the  FBI  is  excessively  subjective  and 
bears  no  valid  or  job-related  relationship  to  the  qualifications 
to  be  selected.   As  a  result,  racial  considerations  have  been 
allowed  to  affect  the  decision-making  process  resulting  in  an 
adverse  impact  upon  black  Special  Agents.   The  study  commissioned 
by  the  FBI  found  that: 

1.  There  is  no  formal  policy  or  procedure  prescribing 
factors  that  should  be  considered  in  selecting  a 
candidate  for  promotion. 

2 .  There  are  no  standards  on  how  to  evaluate  the 
information  on  each  candidate.  .  .  . 

3.  Career  Board  members  receive  no  formal,  standardized 
training  in  how  to  evaluate  candidates  or  on  their  role 
as  Career  Board  members. 

4.  There  is  a  common  set  of  knowledges,  skill  [sic],  and 
abilities  (KSAs)  which  are  required  for  successful 
performance  of  any  midlevel  managerial  position.   The 
KSAs  are  not  assessed  in  a  consistent  or  structured  way 
in  the  selection  process. 
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5.  Selection  decisions  are  based  on  a  variety  of  factors 
which  vary  by  Career  Board  member,  by  position,  and  by 
candidate. 

6.  The  single  most  important  selection  criterion  is  the 
candidate's  reputation,  or  the  "book,"  which  is  based 
on  unstandardized  and  informal  evaluations  and  which  is 
undocumented . 

7.  Different  kinds  and  amounts  of  information  are 
available  on  each  candidate. 

8.  Selection  decisions  may  or  may  not  be  based  on  the  job 
requirements  identified  in  the  job  announcement. 

9.  Job  requirements  are  determined  by  the  advertising 
entity  without  any  formal  job  analysis  and  with  no 
formal  guidance.   Job  requirements  for  very  similar 
positions  will  vary  across  advertising  entities  and 
time. 

PSI  Report,  note  3  supra  at  v-vi. 

The  data  show  that  black  Special  Agents  are  discriminated 

against  in  two  ways  by  the  Career  Development  Program:  (1)  in 

general,  the  FBI  does  not  permit  black  Special  Agents  to  serve  in 

positions  of  authority  in  the  field  —  field  supervisor. 

Principal  Relief  Supervisor,  Supervisory  Special  Resident  Agent 

("SRA")  and  Assistant  SRA  ("ASRA") ;  and  (2)  when  black  Special 

Agents  are  promoted  to  Headquarters  (a  required,  and  necessary, 

step  in  the  CDP,  see  Exhibit  1,  supra) .  they  are  generally 

promoted  into  dead-end,  non-operational,  non-career-enhancing 

positions. 

a.    Blacks  Special  Agents  are  , 

Discriminated  Against  in  Promotions 
to  Positions  of  Authority 

The  "authority"  positions  in  the  field  include  primary 

reliefs,  ASRAs,  SRAs,  SSRAs,  and  field  supervisors.   These  are 

positions  in  which  a  Special  Agent  assigns  work  to  or  supervises 
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the  work  of  another  Special  Agent.   Black  agents  hold  41  of  1,370 
jobs  (2.99%)  in  these  categories.   See  Charles  R.  Mann,  Ph.D. 
Declaration  ("Mann  Declaration")  at  1?  8,  9.   This  is  a 
statistically  significant  vinder-representation  measured  against 
the  black  Special  Agents'  4.80%  share  of  the  FBI  population  (p  = 
.001).'^  Id.   The  under-representation  is  even  larger,  of  course, 
measured  against  the  black  Special  Agents'  5.48%  participation  in 
the  CDP  program."   See  Mann  Declaration  at  5  8;  see  also 
Illustration  A.   This  is  the  fundiunental  disparity  that  underlies 
the  black  Special  Agents'  allegations  that  they  are  not  part  of 
the  system.'* 

In  the  Resident  Agencies  ("RA's")  there  are  244  Senior 
Supervisory  Resident  Agent  (SSRA) ,  Senior  Resident  Agent  (SRA) , 
and  Stationary  Senior  Supervisory  Resident  Agent  positions  of 


'^Probabilities  are  expressed  in  decimals;  a  probability  of 
<.05  means  that  there  is  less  than  a  5%  chance  that  the  result  is 
due  to  chance  alone,  which  corresponds  to  the  two  standard 
deviation  test  established  by  the  Supreme  Court  in  Hazelwood.  433 
U.S.  at  309  n.  14. 

"if  ASACs  and  SACs  are  included,  black  Special  Agents  hold 
48  of  1521  positions,  that  is  3.15%,  which  again  is  a 
statistically  significant  under-representation  measured  against 
either  the  black  population  of  Special  Agents  or  black 
participation  in  the  CDP. 

'*An  "under-representation"  in  this  regard  refers  to  the  fact 
that  a  race-neutral  promotion  system  would  be  expected  to  have 
produced  a  certain  number  of  black  agent  supervisors  by  chance. 
Where  the  statistical  disparity  is  "significant,"  the  assumption 
is  made  that  the  numbers  are  explainable  by  matters  other  than 
chance  -  in  this  case,  race.   We  will  continue  to  use  the  term 
"under-representation"  to  refer  to  the  difference  between  the 
number  of  black  agents  we  would  expect  to  see  in  certain 
supervisory  positions  had  there  been  a  race-neutral  promotion 
system  and  the  number  which  actually  were  in  those  positions. 
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which  blacks  hold  6  or  2.46%,  which  is  a  significant  under- 
representation  (p  =  .050).   Mann  Declaration  at  1  9.   Including 
ASRAs  and  RA  primary  relief  supervisors,  blacks  hold  8  of  431 
positions  (1.86%)  which  is  also  a  significant  under- 
representation  (p  =  .001).   Id. 

In  the  Field  Offices,  black  agents  hold  20  field  supervisor 
and  13  primary  relief  positions  out  of  939  available  slots.   That 
is  3.51%  of  the  total,  also  a  statistically  significant  under- 
representation  (p  =  .002).   Id-  at  J  10. 

Focusing  on  Grade  14  supervisors  only,  although  the  numbers 
decrease,  the  trend  remains  the  seune;  only  4.65%  of  field 
supervisors,  or  26  of  559,  are  black.   This  is  below  the  black 
participation  (5.4%)  in  the  CDP.   Id.  at  J  11;  see  also  Exhibit 
4.   Although  this  difference  is  not  currently  statistically 
significant,  it  has  been  in  past  years. 

The  basic  defect  in  the  CDP,  as  identified  by  both  PSI  and 
the  black  Special  Agents,  is  the  lack  of  objective  and  verifiable 
criteria  which  provides  the  opportunity  for  the  "good  old  boy" 
system  to  operate.   As  noted,  field  offices  are  the  most  likely 
place  for  inappropriate  preferences  to  occur  because  of  the 
supervisor's  (and  ASAC's  and  SAC's)  great  power.   Accordingly, 
the  data  show  that  the  distribution  of  black  field  supervisors 
supports  this  theory. 

A  statistical  analysis  of  the  FBI's  promotion  patterns 
strongly  suggests  that  the  CDP's  excessively  subjective  processes 
have  resulted  in  a  statistically  significant  underselection  of 
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black  supervisors  in  the  GM-14  rank  in  the  technical  divisions. 
Black  Special  Agents  are  significantly  under-represented  in  the 
three  operating  divisions  and  under-represented  in  operating 
divisions  at  the  GM-15  and  SES  levels.   Xj|.  at  1  14.   These 
figures  strongly  suggest  that  race  was  a  factor  in  the  decision- 
making process. 

Black  Special  Agents  are  over-represented  as  Grade  14 
supervisors  in  the  headquarters  support  divisions 
(Identification,  Training,  Administration,  Information) .   Black 
Special  Agents  comprise  11  out  of  121  or  9.1%  of  the  Grade-14 
supervisors  in  Divisions  1,  2,  3  and  4,  a  rate  which  is  almost 
double  their  proportion  of  the  FBI  population  (4.8%).   Id.  at  5 
12. 

In  the  technical  divisions  (Laboratory,  Technical  Services 
and  Legal) ,  however,  black  Special  Agents  are  under-represented 
and  make  up  only  4  out  of  155  or  2.58%  of  the  Grade-14 
supervisors  in  divisions  7,  8  and  9.   Id.  at  f  13.   That 
percentage  is  about  half  their  proportion  of  the  overall  FBI 
population. 

With  respect  to  positions  as  Grade  14  supervisors  in  the 
operating  divisions  (Intelligence,  Criminal  and  Inspection) ,  a 
pools  analysis  was  performed  to  take  into  account  the  rate  of 
agent  applications.   The  data  show  that  black  applicants  are 
statistically  significantly  under-selected  for  Grade  14 
supervisor  positions  in  operating  divisions.   Id.  at  ^  14. 
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Plaintiffs  more  closely  analyzed  Divisions  5,  6  and  10  to 
determine  if  black  Special  Agents  are  properly  represented  in  the 
"operating  jobs."  Of  the  10  black  supervisors  in  the  criminal 
division,  3  serve  on  the  foxir-person  squad  that  handles 
background  checks  (i.e.,  applications),  which  is  not  an  operating 
job."  The  pools  analysis,  therefore,  was  repeated,  omitting  the 
applications  desk  data.   Plaintiffs  found  that  the  statistical 
significance  of  the  underselection  of  black  agents  in  three 
operating  divisions  exceeds  the  99%  (.01)  level.   Id.  at  ^  15. 

Plaintiffs'  data  analysis  also  indicated  that  black  Special 
Agents  hold  11  jobs  at  the  GM-15  or  SES  levels  at  headc[uarters . 
Only  two  of  these  jobs  —  Criminal/Civil  Rights  and  Intelligence 
—  could  be  considered  operational.  ^.    at  \   16.   The  Civil 
Rights  job,  according  to  the  black  Special  Agents,  although 
"operational,"  is  not  highly  valued  by  management.   Therefore, 
the  pattern  at  the  upper  management  levels  is  the  same:   black 
Special  Agents  promoted  above  Grade-14  still  do  not  get 
"operating  jobs".'* 


"of  the  remaining  black  supervisors  in  Division  6,  two  are 
on  the  8  person  squad  assigned  to  Civil  Rights,  the  least 
desirable  operating  job  in  the  division.   By  contrast,  black 
agents  are  not  represented  on  the  organized  crime  and  violent 
crimes  squads  and  only  one  black  Special  Agent  is  in  the  prime 
white  collar  financial  area  including  public  corruption, 
government  fraud,  financial  institutions  and  economic  crime. 

"The  arbitrariness  of  the  system  is  reflected  in  the 
selection  of  Field  Office  Supervisors  as  well.   There  are  56 
Field  Offices.   Fourteen  of  the  26  black  supervisors  are  located 
in  four  offices:   WMFO,  Los  Angeles,  Cleveland  and  Detroit. 
Therefore,  53.8%  of  the  black  supervisors  are  located  in  offices 
that  account  for  24.4%  of  the  black  agents.   Although  the  results 
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b.    Black  Special  Agents  Have  Been  Discriminated 
Against  in  the  Relief  and  Principal  Relief 
Supervisor  Program 

As  discussed  above,  the  Relief  Supervisor  position  is  the 
first  entry  point  into  the  CDP.   Principal  Relief  Supervisors 
manage  a  squad  in  the  absence  of,  or  at  the  direction  of,  the 
supervisor.   Each  squad  supervisor  rates  each  Relief  Supervisor 
in  four  areas  periodically  —  headquarters  potential,  field 
potential,  experience  level,  and  ability.   Relief  Supervisors  on 
a  squad  are  ranked  according  to  these  scores,  and,  on  some 
squads,  have  preference  for  "time  on  the  desk"  based  upon  these 
ratings.   There  are  no  established  criteria  for  these  ratings, 
nor  are  supervisors  trained  in  filling  out  these  forms. 


are  not  statistically  significant,  they  reflect  that  black  field 
supervisors,  by  office,  are  over-represented  in  a  few  of  the  top 
15  offices  in  heavily  urban  and  heavily  black  cities  and  under- 
represented  in  the  other  offices.   The  same  pattern  exists  with 
respect  to  job  vacancies  and  selections:   black  Special  Agents 
are  over-selected  in  the  same  few  offices  and  under-selected  in 
the  rest.   The  basic  data  are  set  forth  in  Exhibit  4;  see  also 
Mann  Declaration  at  il  17-19. 

All  26  black  supervisors  are  located  in  13  offices.   Thus, 
43  Field  Offices  have  no  black  supervisors  at  all;  these  43 
offices  contain  142  black  agents,  34%  of  the  total.   The  offices 
in  Chicago,  Miami,  Boston,  Dallas  and  New  Orleans,  which  account 
for  15.2%  of  all  agents  and  15.5%  of  black  Special  Agents,  have 
no  black  supervisors.   New  York  City,  the  largest  single  office, 
with  1148  agents  and  72  black  Special  Agents  (17.2%  of  the  total) 
has  one  black  supervisor. 

The  pattern  intensifies  when  principal  reliefs  are  added  to 
the  picture.   Blacks  hold  14  principal  relief  jobs,  5  in  WMFO  and 
Los  Angeles  and  a  total  of  10  in  the  same  13  offices  where  all 
the  black  supervisors  are  located.   So,  the  43  field  offices  with 
no  black  supervisors  (and  one-third  of  the  black  Special  Agents) 
share  only  four  black  principal  reliefs. 
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Although  black  Special  Agents  comprise  5.48%  of  the  Relief 
Supervisor  Program  (emd  5%  of  all  agents),  only  2.65%  of 
Principal  Relief  Supervisors  are  black.   These  differences  are 
statistically  significant.   Mann  Declaration  at  f  20;  see  also 
Illustrations  B  and  C.   Moreover,  black  principal  reliefs  are 
located  disproportionately  in  the  top  fifteen  field  offices.   Of 
the  14  black  principal  reliefs,  11  serve  in  seven  of  the  top 
fifteen  field  offices:   Washington,  D.C.  (4) ;  New  York  City  (2) ; 
and  one  each  in  Los  Angeles,  San  Francisco,  Chicago,  Philadelphia 
and  Newark.   Mann  Declaration  at  1  20. 

Relief  Supervisor  ratings  are  statistically  significantly 

lower  than  those  given  to  non-black  Relief  Supervisors.   For 

example,  when  Relief  Supervisors  are  rated  on  their  experience 

level,  24.18%  of  black  Relief  Supervisors  received  a  Fully 

Experienced  rating  versus  38.38%  of  non-blacks.   Mann  Declaration 

at  5  21;  see  also  Illustration  D.   With  respect  to  ability  level, 

40.52%  of  black  versus  24.06%  of  non-black  relifef  supervisors 

received  an  Average  rating,  and  24.14%  of  non-blacks  and  only 

17.65%  of  blacks  received  a  rating  of  Outstanding.   Mann 

Declaration  at  ?  21;  see  also  Illustration  E.   Similar  results 

were  found  with  respect  to  Field  Potential  and  Headquarters 

Potential  ratings.   See  Mann  Declaration  at  1  21;  Illustration  F. 

c.    Black  Special  Agents  Have  Been  Discriminated 
Against  in  the  Management  Assessment  Programs 
f-MAP") 

The  FBI  has  two  different  Management  Assessment  Programs  — 
MAP  I  and  MAP  II.   MAP  I  is  the  program  used  by  the  FBI  to  assess 
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the  nanagenent  potential  and  aptitude  of  Special  Agents  for 
promotion  into  GM-14  supervisory  positions.   MAP  II  is  the 
program  used  to  assess  agents'  aptitude  for,  and  to  train  agents 
for,  ASAC  positions.   Both  progreuns  last  about  two  weeks,  and 
involve  role-playing  in  a  variety  of  factual  situations  by  teams 
of  agents  under  the  view  of  assessors,  who  grade  the  agents' 
performance  in  the  scenarios.   There  are  about  12  areas  in  which 
the  agents  are  rated.   Agents  who  do  not  receive  a  satisfactory 
rating  in  an  area  are  given  a  "contingency"  or  below  satisfactory 
rating  on  that  particular  skill  which  must  be  "worked  off"  after 
the  MAP  session  in  order  to  be  promoted.   Contingencies  are 
"worked  off"  by  an  agent  under  the  supervision  of  that  agent's 
supervisor,  who  may  require  that  the  agent  get  certain 
experience,  take  classes,  read  books,  or  perform  other  tasks  to 
demonstrate  that  the  deficiency  no  longer  exists.   There  is  no 
uniform  system  established  for  working  off  contingencies.   After 
the  decision  in  Perez  v.  FBI  in  which  Chief  Judge  Bunton  found 
that  the  promotion  system  discriminated  against  Hispanic  agents, 
the  Bureau  has  been  enjoined  from  using  MAP  scores  in  promotional 
decisions  until  such  time  as  the  system  is  validated  according  to 
the  Uniform  Guidelines  on  Employee  Selection  Criteria,  29  C.F.R. 
S  1604.   See  Perez  v.  FBI.  714  F.  Supp.  1414,  1427  (W.D.  Tex. 
1989),  aff 'd  956  F.2d  265  (5th  Cir.  1992).   These  scores  are 
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maintained  in  agents'  files,  and  supervisors  and  other  officials 
have  access  to  these  ratings." 

Plaintiffs'  statistical  analysis  reveals  that  black  Special 
Agents  receive  significantly  more  contingencies  and  receive  lower 
scores  in  almost  all  skill  areas  in  MAP.   Indeed,  65.71%  of  black 
Special  Agents  receive  contingencies  in  MAP  I  versus  only  51.45% 
of  non-blacks.   Mann  Declaration  at  J  22;  see  also  Illustration 
G. 

In  MAP  I  before  October  14,  1990,  skills  were  grouped  in 
three  clusters:   Administrative  Skill  (encompassing  five 
dimensions:   Problem  Analysis,  Judgment,  Planning  and 
Organization,  Management  Control,  and  Delegation) ;  Interpersonal 
Skill  (Written  Communication,  Oral  Communication,  Oral 
Presentation,  Sensitivity  and  Leadership) ;  and  Personal  Skill 
(Decisiveness  and  Initiative) .   A  participant  is  rated 
"contingent"  in  each  cluster  if  he  or  she  received  a  contingency 
in  any  of  the  dimensions  that  make  up  that  cluster. 

Plaintiffs  found  that  black  Special  Agents  were  rated  with 
significantly  more  contingencies  in  Administrative  Skill  and 
Interpersonal  Skill: 

Table  1 


"Plaintiffs  do  not  challenge  the  FBI's  requirement  of 
attendance  at  MAP  II  per  se;  rather  they  challenge  the  ability 
black  Special  Agents  to  secure  that  attendance  and  the  evaluation 
portions  of  MAP  I  and  II. 
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MAP  Adalnistratlv*  Skill  by  Rao*'* 


Blaolu 

Hon-Blaoks 

Contingency 

61.43% 

48.09% 

Satisfactory 

38.57% 

51.91% 

Chi-Squara  p 
at  1  22. 


=  .030  See  Illustration  G;  ss&   also  Mann  Declaration 


Table  2 


MAP  I  Intarparsonal  Skill  By  Raca 


Blacks 

VOB-Blaeks 

Contingency 

51.43% 

39.11% 

Satisfactory 

48.57% 

60.89% 

Chi-Bquara  p  =  .041   See  Id. 


"All  data  reflects  scores  prior  to  10/14/90,  when  the 
scoring  system  was  modified. 
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Table  3 


Parsonml  Skilla  by  Raoas 


.,:,,:,,,:,::i;,^:V.         Bl«Ok« 

Mon-BlaokB 

Contingency 

37.14% 

29.61% 

1  Satisfactory 

62.86% 

70.39%    1 

Chi-8quar«  p  =  .183   See  Id. 

Of  the  12  skill  dimensions  on  which  MAP  participants  are  rated, 
black  Special  Agents  are  rated  statistically  significantly  lower 
than  non-blacks  in  the  following  six  skill  dimensions: 
Judgment,  Planning,  Problem  Analysis,  Delegation,  Leadership  and 
Writing.   The  following  tables  illustrate  these  results. 


Table  4 


Adainistrativa  Skill  Diaanaions  by  Raca 

(%  Contingencies) 


Skill   Diaanslons 

Blacka 

Blacks 

Ttuhrnxm' 
OiM-tai.1 

Significant 

Judgment 

52.186% 

28.89% 

.000 

* 

Planning 

40.000% 

24.91% 

.005 

* 

Problem  Analysis 

51.430% 

34.96% 

.005 

* 

Management 

24.290% 

34.51% 

.050 

Delegation 

34.290% 

23.37% 

.030 

•        1 

See  Illustration  H;  see  also  Mann  Declaration  at  J  24. 
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Intarparsonal  Skill  DiBansion*  by  Rmc* 

(%  Contingencies) 


Skill  Diansioas 

Bl*ek« 

Boa- 
Blacks 

Ti.mhmxm' 
Oii*-t«il 

P 

Significant 

Leadership 

50.00% 

34,06% 

.006 

* 

Oral   Communication 

4.29% 

4.44% 

.612 

Sensitivity 

10.00% 

13.59% 

.339 

Writing 

24.29% 

10.24% 

.001 

* 

j  Oral   Presentation 

11.43% 

10.33% 

.445 

See  Illustration  I, 


Table  6 


Parsonal  Skill  Diaanaions  By  Raot 

(%  Contingencies) 


Skill   Diaansions 

Blacks 

■on- 
Blacks 

rimhrnrm ' 
On«-tail 

P 

Significant 

Decision  Making 

22.86% 

18.84% 

.246 

Initiative 

30.00% 

22.64% 

.104 

1 

See  Illustration  J. 


d.    Black  Special  Agents  are  Given 
Lower  Performance  Evaluations 

The  FBI  uses  a  Performance  Appraisal  Rating  system  to 

evaluate  Special  Agents.   Agents  receive  ratings  overall  and  on 

certain  "critical  elements,"  such  as  their  "ability  to  gather  and 

analyze  information."   Five  rating  categories  are  used: 

"Outstanding,"  "Superior,"  "Fully  Successful,"  "Minimally 

Acceptable,"  and  "Unacceptable."   Generally,  agents  oust  have 
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ratings  of  Superior  or  above  to  be  competitive  for  promotions, 
and  to  receive  awards,  bonuses,  and  good  assignments.   Generally, 
the  agent's  immediate  supervisor  rates  the  agent  and  the  ASAC 
approves  the  rating.   Agents  can  appeal  PAR  ratings  to  the 
Personnel  Officer  at  Headquarters  within  a  certain  period  of 
time. 

The  statistical  data  analyzed  by  the  plaintiffs  and  shared 
with  the  FBI  indicate  that  the  excessively  subjective  rating 
system  adversely  affects  the  black  Special  Agents  of  the  FBI. 
Black  Special  Agents  were  rated  significantly  differently  and 
received  lower  ratings  than  non-black  agents.   For  example,  87% 
of  non-black  Special  Agents  received  an  Exceptional  or  Superior 
rating  whereas  only  77%  of  black  Special  Agents  received  such 
ratings.   Conversely,  23%  of  black  Special  Agents  received  Fully 
Successful  or  lower  ratings  as  compared  to  only  13%  of  non-black 
Special  Agents.   These  results  are  statistically  significant, 
overall  and  in  Grades  10,  11,  and  13,  and  differences  were  also 
found  in  Grades  12  and  14.   See  Illustrations  K-0. 

Moreover,  black  Special  Agents  tend  to  be  rated  lower  in 
rating  units  where  there  are  greater  numbers  of  black  Special 
Agents.   In  units  with  only  one  black  agent,  90%  of  black  Special 
Agents  received  Exceptional  or  Superior  ratings  versus  85.21%  of 
non-blacks.   In  units  with  two  blacks,  however,  only  75%  of  black 
Special  Agents  received  High  ratings  as  compared  to  82.73%  of 
non-blacks,  for  a  difference  of  7.73%.   When  there  are  between 
three  and  nine  blacks  in  a  unit,  73.20%  of  blacks  receive  high 
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ratings  and  84.02%  of  non-blacks  receive  high  ratings,  a 
difference  of  10.82%.   Mann  Declaration  at  1  26. 

e.    Black  FBI  Agents  Receive  Fewer 

Awards  and  Bonuses  and  in  Smaller 
Monetary  Amounts  Than  Nonblack 
Relief  Supervisors 

The  FBI  issues  several  types  of  awards  and  bonuses  to  reward 
agents  for  outstanding  performance,  which  can  range  from  letters 
of  commendation  to  monetary  bonuses  to  Quality  Step  Increases 
("QSI's").   Awards  and  bonuses  can  be  initiated  by  an  agent's 
supervisor,  ASAC  or  SAC;  however,  no  objective  standards  exist  to 
determine  what  type  of  performance  gualifies  an  agent  for  an 
award  or  bonus,  or  the  proper  amount  of  such  an  award. 

The  data  show  that  the  FBI's  lack  of  objective  criteria  has 
an  adverse  impact  on  black  Special  Agents.   From  1989  to  1991 
(the  period  for  which  award  data  was  available),  only  38.5%  of 
black  Special  Agents  received  awards,  while  45.76%  of  non-black 
Special  Agents  received  awards.  Id.  at  )  28. 

The  statistical  disparities  exist  throughout  the  FBI.   In 
Top-15  Field  Offices,  only  4.35%  of  awards  went  to  black  Special 
Agents,  although  blacks  comprise  5.96%  of  the  Special  Agents  in 
those  offices.   Id.  at  1  29.   At  Headguarters,  where  black 
Special  Agents  make  up  4.88%  of  the  Special  Agents,  they  received 
only  2.69%  of  the  awards.   Id. 

The  data  also  indicate  that  blacks  are  more  likely  to 
receive  a  letter  of  commendation  than  a  quality  step  increase 
(QSI) ,  special  achievement  award,  principal  relief  award  or  other 

30 


264 


award.   For  exeunple,  35.48%  of  black  Special  Agents  who  receive 
an  award  receive  a  letter  of  commendation  as  compared  to  only 
29.44%  of  non-blacks.  Id.  at  1  30.   These  results  are  consistent 
across  units  and  grades  10,  11  and  12.   Id. 

Of  those  agents  who  received  monetary  awards,  blacks 
received  a  mean  amount  of  $750.80  and  non-blacks  received  a  mean 
eunount  of  $805.25.   These  means  were  statistically  significant  on 
a  one-tailed  t-test.   Mann  Declaration  at  1  31.   When  all  agents 
who  received  monetary  awards  were  considered,  excluding  QSI's  and 
Principal  Reliefs,  the  average  award  for  a  black  Special  Agent 
was  significantly  lower  than  the  average  award  for  white  Special 
Agents  in  a  one-tailed  t-test.   The  difference  between  these 
awards,  multiplied  by  the  number  of  black  Special  Agents 
receiving  monetary  awards,  pro-rated  over  the  relevant  period,  is 
$11,989.00. 

3.    The  Relief  Granted  Is  Closely  Tailored  to  the 
Evidence  and  Does  Not  Unnecessarily  Trammel 
the  Rights  of  Non-Minorities. 

As  set  forth  below,  both  the  prospective  and  retroactive 
elements  of  the  Settlement  Agreement  are  narrowly  tailored  to  the 
evidence  and  do  not  unnecessarily  trammel  the  rights  of  non- 
minorities. 

a.    Prospective  Relief 

Based  upon  (1)  the  findings  of  PSI  that  the  Career 
Development  Program  was  ban3crupt;  (2)  Court  findings  of  adverse 
impact  against  females  and  minorities;  (3)  the  evidence,  cited 
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above,  of  adverse  impact  against  black  Special  Agents;  and  (4) 
extensive  anecdotal  evidence  of  instances  of  perceived  arbitrary 
and  discriminatory  treatment  against  black  Special  Agents,  the 
FBI  has  agreed  to  retain  outside  contractors  to  examine  and  make 
recommendations  for  change  to  the  Career  Development  Program  on 
both  an  interim  and  long-term  basis.   The  selection  procedures 
will  be  developed  in  accordance  with  the  Uniform  Guidelines,  any 
applicable  federal  laws  or  regulations  and  generally  accepted 
professional  standards,  and  will  insure  that,  to  the  greatest 
extent  possible,  no  adverse  impact  develops  against  any  protected 
group.   Settlement  Agreement  1  IIA.l.   This  will  include 
designing  new  MAP  procedures  as  well  as  modifying  the  way 
performance  evaluations  are  considered  in  the  promotion  process." 

The  FBI  will  create  a  position  on  each  squad  of  secondary 
relief  supervisor.   Additionally,  the  FBI  has  agreed  that  the 
secondary  relief  supervisor  and  the  Principal  Relief  Supervisor 
will  be  rotated  annually  to  allow  more  relief  supervisors  an 
opportunity  to  serve  in  those  positions. 

The  FBI  also  has  agreed  to  eliminate  the  use  of  the  relief 
supervisory  rating  form,  and  no  ratings  shall  be  given  unless  the 
rating  process  has  been  validated  beforehand  pursuant  to  the 
Uniform  Guidelines,  any  applicable  federal  laws  or  regulations. 


"The  FBI  has  also  agreed  to  modify  its  equal  employment 
opportunity  and  affirmative  action  plans  with  a  general  goal  of 
increasing  black  representation  in  the  FBI's  Senior  Executive 
Service  ("SES") . 
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and  generally  accepted  professional  standards.   The  FBI  also  has 
agreed  to  implement  standardized  training  for  relief  supervisors, 
monitor  the  assignment  of  Special  Agents  to  relief  supervisor 
positions  to  determine  if  any  adverse  impact  develops  and  modify 
its  policy  statement  on  "Equal  Employment  Opportunity  and  Federal 
Affirmative  Employment  Plans." 

The  scores  of  Special  Agents  participating  in  Management 
Assessment  Program  I  (MAP  I)  and  Management  Assessment  Program  II 
(MAP  II)  will  be  disclosed  only  to  the  Special  Agent,  and  will 
not  be  provided  to  his  or  her  supervisor.   These  scores  will  not 
be  used  in  any  promotion-related  decisions  unless  these 
assessment  processes  have  been  validated.   The  prior  validations 
of  these  programs  will  be  subject  to  review  by  outside  experts  as 
part  of  the  review  of  the  overall  CDP.   Selections  to  attend  MAP 
I  and  MAP  II  will  be  made  by  the  Special  Agent  Mid-Level 
Management  Selection  (SAMMS)  Board. 

The  FBI  has  agreed  to  retain  an  outside  expert  to  assist  in 
reviewing  the  current  PAR  system,  and  to  design  a  validated 
system  consistent  with  federal  law,  regulations  and  professional 
standards.   Additional  training  on  performance  appraisal 
preparation,  including  cultural  awareness  training,  will  be 
provided  to  all  FBI  personnel  who  prepare  PAR'S.   The  FBI  will 
review  the  statistical  data  regarding  performance  appraisals  to 
determine  if  any  disparate  impact  develops. 

The  FBI  will  send  a  written  communication  to  each  SAC  and 
Assistant  Director  advising  that  smaller  and  fewer  awards  have 
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been  given  to  black  Special  Agents.   In  turn,  the  SACs  and 
Assistant  Directors  will  commiuiicate  this  information  to 
supervisory  personnel  who  participate  in  the  selection  process 
for  awards  and  bonuses.   Within  six  months  of  approval  of  the 
settlement,  the  FBI  will  develop  and  use  objective  standards  to 
guide  supervisors  in  identifying  candidates  for  receiving  awards; 
these  standards  will  be  available  to  all  Special  Agents. 

The  identity  of  recipients  of  awards,  bonuses,  and  incentive 
awards  will  be  made  public,  although  the  FBI  will  not  be  required 
to  make  public  the  eunount  of  the  awards.   The  FBI  will  monitor 
the  distribution  of  future  awards  to  ensure  that  the  disparate 
impact  against  black  Special  Agents  does  not  continue, 
b.    Retroactive  Relief 

The  FBI  will  promote  six  black  GS-13  Special  Agents  into  GM- 
14  positions  in  the  Criminal  Investigative  (CID) ,  Intelligence 
(INTO),  and/or  Inspection  (INSP)  Divisions.   The  six  black 
Special  Agents  chosen  must  have  applied  for,  but  not  received,  a 
GM-14  promotion  in  those  Divisions  between  March  5,  1989  and  the 
effective  date  of  the  Agreement  and  must  satisfy  the 
qualifications  for  the  position  into  which  each  seeks  a 
promotion.   Backpay  will  be  paid  for  such  positions  to  be  placed 
in  a  fund  to  be  used  by  the  class  as  a  whole. 

Additionally,  nine  GM-14  black  Special  Agents  who  currently 
are  serving  in  other  positions  and  who  previously  have  not  served 
in  CID,  INTO,  and  INSP  will  be  selected  for  lateral  transfers  to 
GM-14  positions  in  those  divisions.   Two  of  the  nine  lateral 
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transfers  will  b«  aade  to  the  Inspection  Staff  of  INSP. 
Individual  agents  who  do  not  receive  promotions  under  this 
Agreement  will  preserve  their  individual  promotional  EEO  claims. 
These  numbers  reflect  a  compromise  well  within  the  range  of 
the  Bureau's  ultimate  exposure  and  its  adverse  position.   As  the 
data  from  the  Bureau's  own  analysis  by  Dr.  Siskin  shows,  if 
promotions  into  Divisions  5,  6  and  10  had  resulted  from  a  race 
neutral  process,  we  expect  that  six  more  black  Special  Agents 
would  have  been  promoted  into  these  Divisions  and  six  less  into 
non-Operational  Divisions.   See  Exhibit  5.   Because  the  FBI 
cannot  show  that  the  same  six  black  Special  Agents  were  denied 
promotion,  the  appropriate  remedy  is  to  transfer  six  agents  to 
Divisions  5,  6,  and  10  from  other  Divisions  and  to  promote  six 
black  Special  Agents  with  Divisions  5,  6  and  10  who  applied  for 
such  jobs,  but  were  not  selected.   Only  in  this  manner  can  make- 
whole  relief  be  achieved.   Also,  the  analysis  shows  a  shortfall 
of  four  black  Special  Agents  who  were  already  GM-14's  in  the 
field  or  in  other  headquarters  division  who  sought  lateral 
selection  into  GM-14  positions  in  Divisions  5,  6  and  10. 
Accordingly,  plaintiffs  asserted  that,  based  on  the  FBI's 
analysis,  a  full  remedy  was  six  promotions  and  ten  lateral 
transfers  prorated  over  the  statute  of  limitation  period,  which 
plaintiffs  alleged  went  back  to  April  7,  1989.^  Plaintiffs'  own 


^°When  Plaintiffs  began  formal  class  counseling,  they  emended 
the  Administrative  Complaint  of  Emanuel  Johnson,  Jr. ,  which  was 
filed  April  7,  1989,  alleging  a  pattern  and  practice  of  class- 
wide  discrimination.   Given  the  two-year  back  pay  statute  of 
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data  shoved  a  shortfall  of  14  selections  without  regard  to 
whether  the  selection  was  a  promotion.   See  Mann  Declaration  at  J 
15. 

Accordingly,  since  the  data  that  revealed  the  discrepancy 
covered  an  18  month  period  as  of  March  1992,  and  plaintiffs  were 
alleging  discrimination  over  a  48  month  period,  the  total 
potential  liability  to  the  Bureau  was  2.67  times  larger,  or  16 
promotions  and  27  lateral  transfers.   In  order  to  settle  the 
matter,  the  parties  agreed  upon  numbers  reflecting  approximately 
one-third  of  the  maximum  potential  liability  to  the  FBI.   On  the 
other  hand,  the  Bureau  agreed,  as  reflected  in  the  Siskin  report, 
that  the  proper  remedy  was  only  ten  lateral  transfers.   Thus,  a 
"strong  basis  in  evidence"  exists  for  the  relief  agreed  upon,  in 
view  of  the  strong  likely  recovery  of  greater  relief  by 
plaintiffs. 

The  FBI  agrees  to  give  priority  consideration  for  selection 
as  Principal  Relief  Supervisors  to  thirteen  black  Special  Agents 
who  presently  serve  as  relief  supervisors.   The  FBI  has  the  right 
to  reject  a  particular  black  Special  Agent  for  a  reason  that  is 
consistent  with  business  necessity,  but  will  inform  that  agent  in 
writing  of  the  reasons  he  or  she  was  not  selected. 

As  set  forth  above,  black  Special  Agents  account  for  only 
2.55%  of  the  total  numbers  of  Principal  Relief  Supervisors,  but 
5.48%  of  the  relief  program;  this  represents  a  shortfall  of  2.93% 


limitations  under  Title  VII,  plaintiffs  had  a  reasonable  basis  in 
fact  and  law  for  relief  back  to  April  of  1987. 
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of  the  total  of  549  principal  reliefs,  which  is  16.   The  Bureau 
argued  that  this  number  would  be  lower  if  one  controlled  for 
seniority;  however,  plaintiffs  disagreed  because  (1)  seniority  is 
not  a  minimum  qualification  for  principal  relief;  and  (2)  if 
seniority  is  a  factor,  in  reality,  it  is  seniority  on  the  squad, 
not  the  Bureau,  that  would  be  most  relevant.  But,  this  data  is 
not  maintained  by  the  FBI;  therefore,  it  cannot  rely  upon  this 
argument.   See  42  U.S.C.  S  2000e-2 (k) (B) (i) .   Accordingly,  the 
parties  agreed  upon  a  lower  number,  thirteen,  as  a  compromise. 

For  three  years  after  the  effective  date  of  the  Agreement, 
each  Special  Agent  will  have  the  option  of  having  either  the  most 
recent  PAR  or  the  three  most  recent  PAR'S  considered  in  any 
employment  decision  affecting  the  Special  Agent.   The  parties 
considered  a  wide  variety  of  measures  to  redress  the  large 
disparities  in  PAR's  given  to  black  Special  Agents.   The  most 
obvious  remedy,  and  the  most  traditional,  would  have  been  to  have 
individual  hearings  for  black  Special  Agents  who  believed  they 
had  received  lower  PAR's  because  of  their  race.   This  remedy 
seemed  impractical  because:   (1)  hundreds  of  hearings  would  have 
to  be  held;  (2)  the  information  supporting  PAR's  in  performance 
folders  is  generally  not  retained  for  more  than  one  year  after 
the  review;  and  (3)  the  high  mobility  of  FBI  agents  would  make 
locating  witnesses  a  logistical  nightmare. 

Moreover,  for  agents  in  the  GS  series  (GS-10  to  -13),  PAR'S 
do  not  affect  pay,  as  they  do  in  the  CM  series  (GM-14  -15  and 
SES) .   The  data  showed  no  significant  disparity  in  the  GM  rank  as 
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above,  therefore,  the  nost  signiricanx:  nzuin  causea  to  an  agent 
from  these  lower  PAR'S  was  in  the  manner  PAR'S  affect  promotions. 
Additionally,  the  Agreement  is  specifically  race-neutral  here  — 
it  allows  both  black  and  non-black  Special  Agents  to  exercise 
this  remedy. 

The  FBI  shall  pay  to  the  class  the  sxim  of  $11,989.00,  the 
amount  equivalent  to  the  disparity  in  the  dollar  amount  of  each 
type  of  award  and  bonus  (excluding  eunounts  for  Quality  Step 
Increases  (QSI's)  and  incentive  awards  for  principal  reliefs) 
paid  to  black  Special  Agents  in  comparison  to  non-black  Special 
Agents.   Upon  approval  of  tlie  Court,  the  class  will  place  this 
amount  in  escrow  to  cover  expenses  associated  with  monitoring  the 
Agreement.   Again,  the  relief  exactly  mirrors  the  disparity 
found.   Because  this  section  takes  no  money  away  from  the  non- 
black  Special  Agents,  they  have  no  interest  in  it. 

B.    Black  Special  Agents  are  Discriminated 
Aqaingt  in  FBI  Training  Programs 

1.    Background 

Most  formal  in-service  training  in  the  FBI  is  done  at  the 

FBI  Training  Academy  at  Quantico,  Virginia  ("Quantico") .   The  FBI 

maintains  a  list  of  available  in-service  training  opportunities, 

and  there  is  a  designated  training  officer  in  each  Field  Office 

and  Division.   In  some  Field  Offices,  training  opportunities  are 

posted,  in  others,  they  are  available  on  FOIMS,  but  in  others,  no 

standardized  method  exists  of  making  the  availability  of  training 

sessions  known.   In  some  instances,  criteria  exist  for 

eligibility  for  training,  but  in  most  cases  no  criteria  exist. 
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Selection  to  training  sessions  normally  is  made  by  the  training 
officer,  although  in  some  Field  Offices  the  ASAC  or  SAC  may  make 
the  decision,  and  in  other  instances,  such  as  attendance  in  small 
or  highly  technical  training  sessions,  the  decision  may  be  made 
at  Headquarters  or  Quant ico. 

Some  training  sessions  are  highly  valuable  for  promotion, 
and  others  significantly  enhance  an  agents'  employability  after 
retirement  from  the  Bureau,  e.g. .  polygraph  and  technical 
training.   Still  other  training  sessions  enhance  an  agents' 
ability  to  perform  the  essential  functions  of  his  or  her  job,  and 
can  lead  to  higher  PAR'S  and  awards. 
2.    The  Evidence 

Although  the  FBI  has  failed  to  maintain  adequate  data  to 
analyze  applicant  flow  for  training,  the  statistics  indicate  that 
a  statistically  significantly  lower  proportion  of  black  Special 
Agents  were  given  the  opportunity  to  participate  in  large 
training  programs,  i.e.  .  programs  with  111  or  more  participants. 
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Courses  with  111  or  More  Participants  and  Statistically 
Significant  Under-participation  of  Black  Agents 


HON     BIACK 

BIACK 

FISHER'S    t 
l-T&IL 

% 

No. 

% 

COURSE 

No. 

INTD    UNIT    CONF 

1112 

11.60 

40 

8.28 

0.012 

SWAT    14 -DAY 

1094 

11.41 

32 

6.63 

0.000 

COUNTER    INTELL 

861 

8.98 

22 

4.55 

0.000 

PERT   APPRAISAL 

739 

7.71 

22 

4.55 

0.004 

WCC-PUBLIC    CORRUPTION 

677 

7.06 

16 

3.31 

0.000 

SOVIET    AWARENESS 

628 

6.55 

22 

4.55 

0.044 

SWAT    IN-SERVICE 

448 

4.67 

10 

2.07 

0.002 

COMPUTER    FRAUD 

351 

3.66 

10 

2.07 

0.036 

SEMINAR-FCI    CONCEPTS 

350 

3.65 

6 

1.24 

0.001 

TECHNICAL    TRAINING 

331 

3.45 

7 

1.45 

0.006 

WCC-BANK    FAILURE 

327 

3.41 

6 

1.24 

0.003 

BOMBING    CRIME    SCENE 

292 

3.05 

8 

1.66 

0.044 

GENERAL    PROPERTY    CRIMES 

293 

3.06 

5 

1.04 

0.003 

RECRUIT/DEFECT    SEMINAR 

286 

2.98 

4 

0.83 

0.001 

ESPIONAGE    SEMINAR 

246 

2.57 

5 

1.04 

0.016 

DEATH    INVESTIGATION 

248 

2.59 

3 

0.62 

0.001 

COMPASS    ROSE-8B 

239 

2.49 

3 

0.62 

0.002 

TECH    SUPPORT    (SOUND) 

230 

2.40 

5 

1.04 

0.027 

CHINESE    SEMINAR 

231 

2.41 

2 

0.41 

0.000 

WCC- LABOR    MATTERS 

228 

2.38 

5 

1.04 

0.029 

BUREAU    PILOT    (ACTIVE) 

193 

2.01 

0 

0.00 

0.000 

SEMINAR-ADVANCED    TECHNIQUES 

192 

2.00 

3 

0.62 

0.014 

SWAT    ACTIVE    MEMBER 

161 

1.68 

3 

0.62 

0.041 

STRESS 

144 

1.50 

1 

0.21 

0.006 

LEGAL    ADVISOR    IN-SERVICE 

140 

1.46 

1 

0.21 

0.007 
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COURSE 

NON 

BLACK 

BIACK 

FISHER'S 
1-TAIL 

No. 

% 

No. 

% 

FCI-UNDERCOVER 

141 

1.47 

2 

0.41 

0.029 

SEX-RELATED   CRIMES 

137 

1.43 

1 

0.21 

0.008 

SEMINAR-CIC   REGIONAL 

131 

1.37 

2 

0.41 

0.042 

ARSON   CRIME    SCENE    INVSTG 

120 

1.25 

1 

0.21 

0.018 

Furthermore,  after  analyzing  all  480  in-service  programs  in 
total,  the  parties  found  that  participation  is  not  independent  of 
race.   This  result  is  statistically  significant  and  is  consistent 
with  the  observation  that  of  the  480  training  courses,  222  or 
46.25%  had  no  black  participants.   Mann  Declaration  at  \   33. 
3.    The  Relief 

The  FBI  will  create  a  database  in  the  Field  Office 
Information  Management  System  (FOIMS) ,  or  similar  computer 
system,  to  post  electronically  all  available  in-service  training 
opportunities.   This  database  will  be  available  to  all  Special 
Agents.   Additionally,  notices  of  training  opportunities  also 
will  be  physically  posted  in  a  common  area  in  each  Field  Office. 

The  FBI  will  develop,  within  six  months  of  the  effective 
date  of  the  Agreement,  a  list  of  relevant,  objective  factors  to 
be  used  in  making  selections  for  training.   Each  Field  Office  or 
FBI  Headc[uarters  Division  will  select  the  best  qualified 
candidate  based,  to  the  greatest  extent  possible,  upon  objective 
criteria  and  will  maintain  a  record  of  the  reason  for  each 
selection. 
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The  FBI  agreed  to  place  fifteen  (15)  black  Special  Agents  in 
a  currently  available  in-service  training  course  of  his  or  her 
choice  for  which  they  meet  the  basic  qualifications.   These 
training  slots  will  be  made  available,  to  the  extent  possible,  by 
increasing  class  size,  so  as  not  to  disadvantage  other  employees 
seeking  the  same  training.   Because  it  was  impossible  to 
determine  what  training  black  Special  Agents  applied  for,  were 
qualified  for,  but  were  denied,  because  the  Bureau  did  not 
maintain  that  data,  this  number  is  reasonable  given  the  possible 
burden  of  identifying  such  persons,  and  the  potentially  large 
number  of  black  Special  Agents  excluded  from  such  opportunities. 

C.    Office  Assignments  Have  an  Adverse  Impact  on 
Black  Special  Agents 

1.    Background 

The  FBI  has  approximately  56  Field  Offices  throughout  the 
United  States.   It  has  other  offices,  known  as  Legal  Attaches 
("Legats") ,  in  many  foreign  countries.   Each  Field  Office  has 
satellite  offices,  known  as  Resident  Agencies  ("RA's"),  in 
suburbs  of  major  cities  or  in  small  towns  geographically  distant 
from  the  main  Field  Office.   The  Field  Offices  are  grouped  into 
the  largest  15  Field  Offices  ("Top-15")  and  non-Top-15  Field 
Offices. 

The  FBI  has  had  various  practices  of  assigning  agents  to 
Field  Offices  and  RA's  over  time.   At  one  point,  all  agents  were 
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first  assigned  to  a  non-Top-15  office  and  were  rotated  to  a  Top- 
15  office  after  a  certain  number  of  years.   At  other  tines,  the 
practice  was  the  reverse.   Ciirrently,  agents  are  asked  for 
preferences  at  Quantico,  and  attempts  are  made  to  match  an  agent 
with  his  or  her  preference,  although  the  FBI  has  a  general  policy 
of  not  assigning  an  agent  to  his  or  her  hometown  initially. 
Agents  can  be  assigned  to  RA's  by  the  SAC  of  the  Field  Office  or 
placed  there  directly  by  the  transfer  unit  at  Headquarters,  but 
no  uniform  policy  exists,  nor  are  there  any  criteria  for 
assignment  to  RA's.   Generally,  agents  prefer  assignments  to  non- 
Top  15  Field  Offices  because  generally  they  are  located  in 
smaller  cities  with  a  lower  cost  of  living  and  higher  quality  of 
life.   Agents  also  generally  prefer  assignments  to  RA's  in  large 
cities  because  of  the  ease  of  commuting,  the  cost  of  housing  and 
the  increased  level  of  responsibility  and  experience  that  one 
typically  gets  in  an  RA. 

2.    The  Evidence 
The  statistical  data  indicate  that  black  Special  Agents  are 
statistically  significantly  more  likely  to  have  a  Top  15  Field 
Office  Assignment  than  are  non-black  Special  Agents:   66.87%  of 
all  active  black  Special  Agents  have  a  Top  15  Assignment  versus 
only  53.30%  of  all  active  non-black  Special  Agents.   Mann 
Declaration  at  5  34;  see  also  Illustration  S. 
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with  respect  to  Resident  Agency  (RA)  assignments,  only 
15.83%  of  active  black  Field  Office  agents  have  received  RA 
assignments  as  compared  to  29.61%  of  active  non-black  Field 
Office  agents.   Id.  1  36;  see  also  Illustration  P. 
3.    The  Relief 

The  lack  of  meaningful  data  on  assignment  preferences  made 
resolution  of  this  issue  difficult,  so  the  Settlement  Agreement 
requires  that  the  FBI  will  automate  information  concerning 
requests  for  first  office  assignments  made  by  Special  Agents  upon 
graduation  from  Quant ico.   The  Office  of  Equal  Employment 
Opportunity  Affairs  ("OEEOA")  will  monitor  such  assignments  to 
ensure  no  adverse  impact  develops. 

The  FBI  agreed  to  create  Office  of  Preference  (OP)  lists  for 
RA  assignments  in  the  same  manner  as  the  current  OP  system  for 
office  assignments,  that  is,  based  upon  seniority. 

The  shortfall  in  assignments  to  RA's  was  13.78%  of  black 
field  office  agents,  or  43  black  Special  Agents.   To  minimize  the 
disruption  to  the  Bureau  the  parties  agreed  that  fifteen  black 
Special  Agents  will  be  given  priority  consideration  for 
assignment  to  intra-divisional,  no-cost  RA's.   The  FBI  will  place 
twenty-eight  additional  black  Special  Agents  in  RA's  through 
normal  rotational  or  Office  of  Preference  (OP)  transfers  within 
three  years  of  the  effective  date  of  the  Agreement,  unless 
extended  by  agreement  of  the  parties. 
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D.    Black  Special  Aoents  are  Sub-iected  ro 
Discipline  More  Frequently 

1.  Background 

Discipline  of  Special  Agents  is  handled  by  the  OPR,  which  is 
in  the  Inspection  Division  (Division  10)  at  FBI  Headquarters.   An 
OPR  inquiry  can  arise  out  of  either  a  complaint  from  a  member  of 
the  public  or  by  the  agent's  supervisor  or  other  FBI  official. 
Generally,  complaints  from  the  public  are  referred  to  OPR  only 
with  the  approval  of  the  SAC  in  the  Field  Office.   Although 
agents  sometimes  will  be  advised  of  the  initiation  of  an  OPR 
inquiry,  no  requirement  exists  that  such  notification  occur.   OPR 
inquiries  may  remain  pending  for  years,  during  which  time  an 
agent  may  not  receive  a  promotion  or  transfer  without  the 
approval  of  the  Director.   Although  generally  agents  are  notified 
when  OPR  inquiries  are  terminated,  whether  by  "no  action"  or  by  a 
specific  discipline,  such  notification  is  not  required. 
Disciplines  may  range  from  an  oral  reprimand  or  written  letter  of 
censure  to  suspension  or  termination.   Disciplinary  actions  may 
be  taken  into  account  in  personnel  decisions  for  up  to  three 
years  after  the  discipline. 

2.  The  Evidence 

The  statistical  data  indicate  that  the  FBI's  subjective 
disciplinary  procedures  adversely  affect  the  black  Special 
Agents:   12.78%  of  black  agents  received  discipline  versus  only 
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8.86%  on  non-black  agents.   Mann  Declaration  at  1  37;  see  also 
Illustration  Q.   These  results  are  even  more  pronounced  in  Top-15 
Field  offices,  where  15.17%  of  blacks  have  been  disciplined  and. 
only  8.61%  of  non-blacks  have  been  disciplined.   Id.   Indeed,  a 
black  agent  is  more  than  twice  as  likely  to  be  disciplined  in  a 
top  15  office  than  a  non-black  agent. 
3.   The  Relief 
Because  data  were  lacking,  the  parties  were  unable  to 
develop  an  hypothesis  as  to  why  black  Special  Agents  are 
disciplined  more  frequently.   Accordingly,  they  agreed  that  the 
FBI  will  retain  an  outside  consultant  to  attempt  to  ascertain  why 
black  Special  Agents  are  referred  for  internal  inquiry  and 
disciplinary  action  in  disproportionate  numbers.   Because  the 
problems  experienced  by  black  Special  Agents  in  receiving  timely 
notice  of  discipline  and  expeditious  resolution  of  OPR  inquiries 
affects  all  agents,  the  Bureau  agreed  to  relief  that  would 
benefit  all  agents  equally.   The  FBI  will  institute  a  general 
time  limit  of  180  days  for  the  investigation  and  initial 
adjudication  of  disciplinary  actions.   Additionally,  all  Special 
Agents  who  become  the  subject  of  an  administrative  inquiry  will 
be  notified  thereof  within  30  days  and  will  be  notified  in 
writing  immediately  upon  the  conclusion  of  the  inquiry. 
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In  order  to  deal  with  the  effect  of  disciplinary  actions  on 

promotions,''  a  modification  to  ciirrent  career  board  procedure 

will  be  made  to  require  the  board  to  rank  all  candidates  without 

considering  pending  or  past  disciplinary  action,  with 

consideration  of  the  effect  of  such  action  being  made  separately 

by  the  Director. 

E.    The  FBI's  Rules  on  Access  to  Personnel  Files 
Has  an  Adverse  Effect  Upon  Black  Special 
Agents 

1.    Background 
Three  types  of  personnel  files  are  maintained  by  the  FBI  for 
Special  Agents:   the  Headquarters  personnel  file,  the  Field 
Office  personnel  file  and  the  personnel  folder,  which  is  normally 
kept  in  the  supervisors'  office.   The  personnel  folder  is 
supposed  to  be  used  to  maintain  information  on  an  interim  basis 
that  will  be  considered  in  the  annual  PAR.   In  fact,  however, 
information  is  maintained  in  the  performance  folder  for  varying 
lengths  of  time,  and  sometimes  indefinitely,  and  no  uniform 
policy  on  maintenance  of  information  in  personnel  folders  exists 
in  the  FBI. 


^'The  problems  encountered  in  formulating  appropriate  relief 
in  this  area  were  similar  to  those  in  the  performance  evaluations 
area,  with  the  difficulty  of  re-examining  individual  disciplinary 
action.   Instead  of  focusing  on  individual  discriminatory 
decisions,  the  parties  decided  to  focus  on  the  impact  the 
disciplinary  action  had  on  promotions. 
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Agents  seeking  to  view  their  Headquarters  personnel  file  now 
are  required  to  file  a  Freedom  of  Information/Privacy  Act 
("FOIPA")  request  pursuant  to  the  procedures  set  forth  in  5 
D.S.C.  S  552a,  and  often  do  not  receive  their  file  for  periods  of 
time  exceeding  a  year.   Agents  in  some  Field  Offices  are  required 
to  file  FOIPA  requests  to  review  their  Field  Office  personnel 
file,  whereas  agents  in  other  Field  Offices  can  review  their 
files  by  request  to  the  ASAC.   The  FBI  takes  the  position  that 
personnel  folders  are  not  subject  to  the  disclosure  requirements 
of  the  Privacy  Act;  therefore,  agents'  access  to  their  personnel 
folder  depends  upon  the  whim  of  their  individual  supervisor. 
There  is  no  policy  in  the  FBI  governing  access  to  personnel 
folders. 

2.    The  Relief 

Although  no  data  exist  reflecting  racial  disparities  in 
obtaining  access  to  personnel  files,  numerous  black  Special 
Agents  had  experienced  problems  gaining  access  to  the  material  to 
pursue  EEO  complaints.   Accordingly,  the  parties  agreed  to  a 
race-neutral  remedy  that  would  benefit  all  Special  Agents.   New 
procedures  will  be  implemented  that,  after  receiving  a  request  by 
an  agent  to  access  his  or  her  personnel  file,  FBIHQ  or  the 
respective  Field  Office  will  make  the  personnel  files  available 
to  the  requesting  agent  within  a  certain  period  of  time.   After 
reviewing  the  file,  agents  will  be  permitted  to  submit  a  comment 
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or  rebuttal  statement  in  response  to  any  document  contained  in 
his  or  her  file. 

F.    The  FBI^s  Excessively  Subjective  Selection 

Practices  to  Special  Teams  Has  Had  an  Adverse 
Impact  on  Black  Special  Agents 

1.    Background 

The  FBI  has  certain  Special  Teauns  that  are  highly  valued  by 
some  agents.   These  include  the  Special  Weapons  and  Tactics  Teams 
("SWAT"),  the  Hostage  Rescue  Team  ("HRT") ,  and  Technical  sound 
training  ("TECH").   Each  Field  Office  has  at  least  one  SWAT  team, 
and  most  offices  have  a  primary  and  secondary  SWAT  team.   Agents 
are  required  to  pass  certain  physical  tests  to  be  eligible  for 
consideration  for  SWAT.   During  much  of  the  relevant  period,  many 
Field  Offices  allowed  the  existing  members  of  the  SWAT  team  to 
vote  on  who  could  be  admitted  to  the  team.   In  other  offices, 
such  decisions  were  made  by  either  the  Special  Agent  who 
supervises  the  SWAT  Team,  the  SAC  or  an  ASAC.   No  objective 
criteria  existed,  other  than  the  physical  requirements,  for 
determining  membership  on  the  SWAT  Team. 

The  Hostage  Rescue  Team  is  located  at  Quantico,  and  is  on 
call  to  respond  to  hostage  situations  anywhere  in  the  country. 
Membership  on  the  HRT  was,  at  times  during  the  relevant  period, 
decided  by  vote  of  existing  members,  and  also,  at  times  by  the 
Special  Agent  who  supervises  the  team.   Other  than  meeting 
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certain  physical  requirements,  no  objective  criteria  existed  for 
choosing  agents  for  HRT. 

Special  Agents  receive  technical  training  for  wiretapping 
and  other  electronic  surveillance  and  counter-surveillance  at 
Quantico.   Some  large  Field  Offices  have  TECH  squads,  and  others 
have  certain  designated  technical  agents.   Technical  training  is 
highly  valued  by  agents  because  it  can  result  in  lucrative  post- 
FBI  employment  in  private  industry.   The  FBI  has  no  system  for 
deciding  which  agents  receive  technical  training  or  are  assigned 
to  technical  work  when  trained,  and  various  Field  Offices  used  a 
variety  of  methods,  as  described  in  above,  with  respect  to 
selecting  agents  for  technical  training. 
2.    The  Evidence 

The  parties  agreed  that  allowing  team  members  to  vote  on 
membership  was  likely  to  have  an  adverse  impact,  even  in  the 
absence  of  evidence.   Furthermore,  the  FBI's  own  survey  of  SWAT 
team  membership  revealed  a  Bureau-wide  shortfall  of  approximately 
10  black  Special  Agents.   The  Bureau's  survey  also  found  a 
shortfall  of  approximately  20  technically  trained  agents.   An 
insufficient  sample  size  existed  to  reach  any  conclusion  in  HRT 
membership.   Accordingly,  the  FBI  has  agreed  that  selection  for 
SWAT,  HRT  and  Technical  team  membership  will  be  based  on  logical, 
objective,  and  legitimate  criteria,  properly  documented,  and  that 
the  practice  of  voting  on  team  membership  will  be  discontinued. 
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The  FBI  has  agreed  to  assign  five  black  Special  Agents  from 

secondary  to  primary  SWAT  teams  and  grant  priority  consideration 

to  five  black  Special  Agents  for  placement  in  SWAT  training 

programs.   Twenty  (20)  black  Special  Agents,  who  otherwise  meet 

the  qualifications  for  TECH  teeuns,  will  receive  priority 

consideration  for  technical  training. 

G.    The  FBI's  Policies  on  Case  and  Scfuad 

Assignments  Has  had  an  Adverse  Impact  on 
Black  Special  Agents 

1.    Background 

No  overall  policy  for  assigning  agents  to  cases  and  squads 

exists  in  the  FBI.   In  some  Field  Offices  a  stated  policy  exists 

that  all  new  agents  will  do  background  investigations^  for  a 

certain  period  of  time  before  being  assigned  more  advanced  work. 

In  other  offices,  the  SAC  or  ASAC  has  sole  discretion  over 

assignment  of  agents.   In  larger  Field  Offices,  certain  squads 

are  assigned  background  investigations  and  civil  rights 

investigations,  whereas  in  smaller  offices  or  RA's,  such  work  may 

be  assigned  to  various  agents  on  various  squads.   Generally,  the 

agents,  and  the  FBI,  do  not  view  background  investigations  as 

desirable  or  challenging  work,  and  work  on  such  cases  is  not 


^Background  investigations  are  investigations  of  persons 
appointed  to  public  offices,  seeking  employment  with  the  federal 
government,  or  seeking  a  security  clearance  from  a  federal 
agency. 
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valued  as  highly  as  criminal  investigative  work  for  purposes  of 
promotions.   Moreover,  civil  rights  investigations  also  are 
disfavored  because  they  involve  investigating  other  law 
enforcement  officials,  and  such  investigations  often  do  not  turn 
into  criminal  prosecutions. 

2.  The  Evidence 

The  FBI  did  a  survey  of  assignments  to  background  work  and 
found  that  black  Special  Agents  were  disproportionately  assigned 
such  work.   Plaintiffs  supplied  additional  evidence  that  rules 
regarding  assignment  to  background  investigations  were  not 
uniformly  enforced. 

3.  The  Relief 

Accordingly,  the  relief  agreed  upon  is  to  require  the  FBI  to 
follow  uniformly  the  rules  regarding  assignment  to  background 
investigations,  and  to  reassign  black  Special  Agents  if  they  have 
been  assigned  to  background  investigations  longer  than  similarly 
situated  non-black  Special  Agents. 

H.    Specialty  Transfers 
1.    Background 

The  FBI  maintains  an  Office  of  Preference  ("OP")  system  for 
assigning  agents  to  Field  Offices.   An  OP  list  is  maintained  at 
Headquarters  which  lists,  for  each  Special  Agent,  his  or  her 
preference  in  ultimate  assignment.   When  a  vacancy  becomes 
available  in  a  Field  Office,  and  the  vacancy  is  not  filled  by  a 
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new  agent  or  through  normal  rotation,  the  position  will  be 
offered  to  the  agent  with  the  highest  seniority  who  has  listed 
that  Field  Office  as  his  or  her  Office  of  Preference.   An 
exception  exists,  however,  to  filling  a  vacancy  through  the  OP 
list  with  respect  to  "specialties."   If  the  SAC  in  a  Field  Office 
determines  that  the  vacancy  is  one  for  which  an  agent  with 
special  qualifications  is  needed,  e.g. .  a  law  degree,  a  CPA, 
foreign  language  training,  technical  training,  or  polygraph 
ability,  the  OP  list  can  be  bypassed,  and  an  agent  meeting  those 
qualifications  can  be  selected.   The  FBI  has  no  set  criteria  for 
determining  what  is  a  "specialty,"  however.   In  some  cases, 
specialties  have  been  as  broad  as  Resident  Agency  experience  or 
white-collar  crime  experience. 

2.  The  Evidence 

Plaintiffs  found  that  black  Special  Agents  had  received  six 
OP  and  OP/ Specialty  transfers,  whereas  non-black  agents  have 
received  329.   Therefore  1.24%  of  the  black  Special  Agents  have 
received  OP  transfers  against  3.4  3%  of  the  non-black  agents.   See 
Exhibit  6;  see  also  Illustration  R. 

3.  The  Relief 

The  Bureau  asserted  that  the  data  was  flawed  and 
meaningless.   Accordingly,  the  parties  agreed  that  the  Bureau 
would  create  objective  criteria  for  specialty  transfers  and 
monitor  the  data  to  determine  if  any  adverse  impact  develops. 
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V.    rOMPLIANCE.  REVIEW  AND  MONITORING  PROVISIONS 

The  Settlement  Agreement  contains  elaborate  Compliance  and 
Review  and  Monitoring  provisions  to  ensure  that  the  systems 
developed  by  the  experts  comply  with  the  Uniform  Guidelines, 
federal  law  and  generally  accepted  professional  standards.   It 
also  requires  the  FBI  to  maintain  data  so  that  plaintiffs  can 
determine  whether  the  modifications  to  the  FBI's  personnel 
systems  reduce,  and  eventually,  eliminate,  the  adverse  impact  of 
the  current  systems. 

A.    The  Compliance  and  Review  Provisions  are 

Reasonable 

The  Compliance  and  Review  provisions  relate  only  to  those 
items  of  relief  contained  in  the  Prospective  section  of  the 
Settlement  Agreement  that  provides  for  outside  consultants  to 
develop  systems  —  the  CDP,  the  PAR  process,  and  the  disciplinary 
system.   It  provides  for  the  creation  of  a  three  member  Review 
Committee  to  monitor  and  comment  upon  the  proposal  and 
recommendations  of  the  experts.   This  Committee  will  consist  of  a 
member  designated  by  the  plaintiffs,  a  member  selected  by  the 
FBI,  and  a  third  Committee  member  to  be  selected  by  the  other  two 
experts. 

This  Committee  will  have  access  to  documents  and  information 
relating  to  the  work  performed  by  the  contractors  and  may 
transmit  comments  to  the  FBI  if  it  believes  that  the  work  does 
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not  comply  with  the  Uniform  Guidelines  and  professional 
standards.   Ultimately,  the  FBI's  obligation  is  to  adopt  a  system 
that  complies  with  the  standards  set  forth  in  the  Settlement 
Agreement  —  the  Uniform  Guidelines,  federal  law  and  generally 
accepted  professional  standards.   Counsel  for  plaintiffs  have 
access  to  the  Committee  member  that  they  appointed  to  review 
information  relating  to  the  systems  being  developed.   This 
mechanism,  therefore,  is  calculated  to  bring  the  FBI's  procedures 
into  compliance  with  the  Uniform  Guidelines  whenever  possible 
through  informal  means. 

B.    Monitoring 

Plaintiffs  alleged  discrimination  in  numerous  areas, 
established  evidence  to  support  these  allegations  and  received 
some  relief  in  all  of  these  areas.   Accordingly,  to  (1)  ensure 
that  adverse  impact  does  not  continue;  (2)  ensure  that  adverse 
impact  does  not  develop  where  it  does  not  currently  exist  or 
where  it  cannot  currently  be  shown  to  exist;  and  (3)  maintain 
data  to  ascertain  if  systems  believed  to  be  subjective  and  prone 
to  adverse  impact  produce  such  an  impact,  the  Bureau  has  agreed 
to  maintain  data  in  computerized  format  in  the  following  areas: 

1.  Promotions; 

2.  Performance  Appraisals; 

3.  Principal  Relief  Supervisory  Selections; 

4.  Field  Office  Assignments; 

5.  FBIHQ  Division  Assignments: 

6.  Sguad  Assignments; 

7.  Case  Assignments; 
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8.  Awards  and  Bonuses; 

9.  Disciplinary  Actions; 

10.  Hardship  Transfers; 

11.  Office  of  Preference  Transfers; 

12.  Applications  and  selection  for  Inservice  Training 
Courses ; 

13.  HAP  1  and  II;  and 

14.  Special  Teams  Selections. 

The  FBI  will  provide  such  data  to  counsel  for  plaintiffs  for 
a  five  year  period,  and  will,  itself,  produce  analyses  of  such 
data.   The  parties  have  agreed  to  exchange  their  analyses  and, 
again,  discuss  their  findings.   These  procedures,  therefore, 
create  a  mechanism  whereby  the  FBI's  compliance  with  the 
Agreement  can  be  carefully  reviewed. 
VI.   MISCELLANEOUS  SECTIONS 

The  Agreement  contains  several  miscellaneous  sections 
relating  to  the  implementation  of  the  Agreement  and  the 
preservation  of  claims. 

A.   Waiver  of  Exhaustion  Defense 

Because  this  case  proceeded  in  a  unique  manner  —  unique 
because  it  was  settled  before  it  was  litigated  —  the  parties 
devised  a  method  to  avoid  the  necessity  of  filing  suit  and 
invoking  the  adversarial  process  of  litigation  while  engaging  in 
productive  settlement  talks.   To  avoid  the  running  of  the  very 
short  30-day  statute  of  limitations  for  federal  employees'  EEO 
claims  then  existing  in  29  C.F.R.  S  1613  (now  45  days  under  29 
C.F.R.  S  1614),  the  parties  agreed  to  toll  the  statute  of 
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limitations  while  negotiations  proceeded.   Numerous  successive 
agreements  were  entered  into  to  accomplish  this  task.   Now  that 
settlement  has  been  reached,  the  EEO  process  is  unnecessary,  and 
the  Bureau  has  waived  the  equitable  defense  of  exhaustion  of 
administrative  remedies  to  allow  the  Settlement  to  be  entered  in 
Court  immediately  rather  than  waiting  for  the  expiration  of  the 
180-day  time  period  provided  by  the  regulations. 

B.  Preservation  and  Expedition  of  EEO  Claims 

The  settlement  of  the  plaintiffs'  promotion  claims  was  very 
difficult.   The  plaintiffs  believed  that  they  were  entitled  to 
many  more  promotions  than  the  Bureau  was  willing  to  agree  to.   As 
a  compromise,  the  parties  agreed  to  a  fixed  number  of  promotions 
that  reflected  the  statistical  disparity  to  the  class  on  an 
adverse  impact  theory  of  recovery.   However,  numerous  individual 
plaintiffs  had  pending  claims  of  disparate  treatment,  or  had 
foregone  filing  claims  of  adverse  treatment  in  reliance  upon  the 
settlement.   The  parties  agreed  that  these  cases  would  be 
resolved  through  the  normal  EEO  process,  which  would  be  expedited 
by  the  FBI  to  attempt  to  resolve  the  backlog  as  quickly  as 
possible.   Any  claims  of  disparate  impact  in  areas  for  which 
retroactive  relief  was  awarded,  however,  would  be  waived  by  the 
Settlement. 

C.  Procedures  for  Resolving  Retaliation  Claims 
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Several  black  Special  Agents  believe  that  they  have  been 
retaliated  against  because  of  their  participation  in  this  class 
action.   The  parties  expect  that  such  allegations  will  continue 
to  arise.   Accordingly,  they  devised  a  mechanism  to  attempt  to 
resolve  such  claims  in  a  manner  more  informal  and  speedy  than  the 
normal  EEO  process  to  avoid  court  intervention,  if  possible.   If 
such  claims  cannot  be  resolved  through  these  procedures,  such 
claims  can  be  presented  to  the  District  Court. 

D.    Alternative  Dispute  Resolution 

As  set  forth  belov,  the  FBI  must  develop  systems  that  comply 
with  certain  standards.   Anticipating  that  the  parties  may 
dispute  the  FBI's  compliance  with  this  provision,  as  well  as  its 
compliance  with  other  provisions  of  the  Agreement,  the  plaintiffs 
insisted  that  the  FBI  agree  to  court  supervision  of  the 
implementation  of  the  Agreement.   The  FBI  was  concerned,  however, 
that  numerous  court  proceedings  may  develop  that  would  interfere 
with  the  management  of  the  FBI.   Accordingly,  the  parties  devised 
an  alternative  dispute  resolution  ("ADR")  mechanism  in  an  attempt 
to  reduce,  to  the  greatest  extent  possible,  the  necessity  of 
resorting  to  the  courts,  while  preserving  plaintiffs'  ability  to 
get  a  Court  Order  requiring  the  Bureau  to  comply  with  the  terms 
of  the  Agreement,  and  ultimately,  the  ability  to  seek  contempt. 

The  ADR  provisions  have  three  phases:   informal  discussion 
between  the  parties,  mediation  by  a  three  member  panel,  and 
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issuance  of  findings  and  recommendations  by  the  panel  —  all 
prior  to  going  to  Court.   This  process  would  be  concluded,  absent 
extraordinary  circumstances,  within  approximately  100  days. 

E.    Attorneys  Fees  and  Expenses 

As  "prevailing  parties,"  plaintiffs  would  be  entitled  to 
their  reasonable  attorneys  fees  and  expenses  incurred  in  the 
case.   To  avoid  wasting  judicial  resources,  the  parties  have 
agreed  to  attempt  to  resolve  this  issue  informally  through 
negotiation,  and  plaintiffs  have  agreed  to  seek  fees  in  one 
petition  and  not  to  seek  an  enhancement  during  settlement 
negotiations.   As  an  incentive  to  resolving  the  issues  of  fees 
through  negotiations,  that  restriction  would  not  exist  if  the 
negotiations  do  not  produce  an  Agreement. 

VII.  CONCLUSION 

This  Settlement  Agreement  is  based  on  two  years  of  intense 
negotiation  and  detailed  evidence  of  the  disparate  impact  of  the 
FBI's  personnel  practices  and  procedures  on  black  Special  Agents. 
The  relief  agreed  upon  reflects  the  manifest  imbalance  in  the 
FBI's  treatment  of  black  Special  Agents  and  is  closely  tailored 
to  the  evidence.   To  the  greatest  extent  possible,  the  changes  in 
procedures  will  be  fair  and  objective,  and  will  benefit  all 
Special  Agents.   The  limited  race-conscious  relief  that  is 
provided  is  carefully  tailored  to  remedy  past  discrimination 
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against  black  Special  Aganta.   This  Agreement  will  also  avoid  the 
prospect  of  lengthy  and  divisive  litigation,  and  result  in  the 
earliest  possible  reform  to  the  FBI's  personnel  practices. 

Plaintiffs,  therefore,  respectfully  request  that  the  Court 
approve  the  Settlement  Agreement  as  proposed  jointly  by  the 
parties. 

Respectfully  submitted. 


David  3.  ShAfffe/rV  P.C.   /413484 
Richard  T.^'Sampson,  P.C.   #384456 
Sonya  K.  Hannan 
Semmes,  Bowen  &  Semmes 
1025  Connecticut  Ave. ,  N.W. 
Washington,  D.C.   20036 
(202)   778-8686 


/ 


Jef^rje^Utai-en      #027^6821    (Illinois) 

KrWior;    TAREN,    GERAGHTY    &    POTTER 

332  S.  Michigan 

Suite  1705 

Chicago,  Illinois   60604 

(312)   663-5210 


Avis  BUchanan #365208 
Neal  E."  Kravitz   #384747 
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Washington,  D.C.   20005 
(202)   682-5900 
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EMANUEL  JOHNSON,  JR.,  ET  AL. 


Dated:   May  <^ I  ,    1993 
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CgRTiriCATg  or   SKRVICB 

I  HEREBY  CERTIFY  that  a  copy  of  the  foregoing  Plaintiffs' 
Memorandum  of  Points  and  Authorities  in  Support  of  Joint  Motion 
for  Court  Order  Granting  Approval  of  Proposed  Settlement 
Agreement  and  Order,  were  mailed,  first  class  mail,  postage 
prepaid,  to  Joseph  R.  Davis,  U.S.  Department  of  Justice,  Federal 
Bureau  of  Investigation,  10th  &  Penn.  Avenue,  N.W.,  JEH  Building, 
Room  7427,  Washington,  D.C.   30535,  Anne  M.  Gulyassy,  Assistant 
Director,  Federal  Programs  Branch,  Civil  Division,  U.S. 
Department  of  Justice,  901  E  Street,  N.W. ,  Room  970,  Washington, 
D.C.   20004,  and  Stephen  N.  Shulman,  Elizabeth  T.  Van  Horn, 
Cadwalader,  Wickersham  &  Taft,  1333  New  Hampshire  Avenue,  N.W., 
Washington,  D.C.   20036,  this  day  21,  May,  1993. 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 


EMANUEL  JOHNSON,  JR.,  et  aL, 
on  behalf  of  themselves  and  as 
Representatives  of  a  Class  of  all 
Others  Similarly  Situated, 

Plaintiffs 

FBI  AGENTS  ASSOCL\TION 

Plain  tiff-In  tervenor 


JANET  RENO,  in  her  official 
Capacity  as  Attorney  General 
of  the  United  States  of  America, 

Defendant 


FILED 

OCT  4     1993 

CLERK,  U.S.  DISTRICT  COURT; 
DISTRICT  Or  COLUI.'.EIA 


Civil  Action  No.  93-0206 


MEMORANDUM  OPINION 

This  is  a  Title  Vn  suit  brought  by  a  group  of  black  Special  Agents  at  the 
Federal  Bureau  of  Investigation  ("FBI")  against  the  Attorney  General  of  the  United 
States.   The  parties  have  agreed  on  a  proposed  settlement,  but  the  FBI  Agents 
Association  ("FBIAA")  has  been  permitted  to  intervene  on  behalf  of  nonblack  Special 
Agents  to  challenge  the  proposed  settlement  as  a  violation  of  Title  VII.    On  September 
17,  1993,  the  Court  heard  arguments  of  Counsel  for  all  parties  on  pending  motions  to 
dismiss  the  claims  of  the  interveners  and  cross  motions  for  summary  judgment.   After 
carefully  considering  all  of  the  parties'  motions,  oppositions,  replies,  oral  arguments, 
and  the  entire  record  in  this  case,  the  Court  granted  summary  judgment  against  the 
intervenors.     This  opinion  explains  the  Court's  reasoning. 
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BACKGROUND 

The  plaintiffs,  a  group  of  black  FBI  agents,  filed  this  action  on  February  1, 
1993.   In  their  complaint,  the  plaintiffs  alleged  that  they  and  other  black  FBI  agents 
were  the  victims  of  racially  discriminatory  employment  practices  at  the  FBI.   The 
Court  certified  the  plaintiffs  class  on  April  19,  1993. 

Prior  to  the  filing  of  this  action,  the  plaintiffs  and  the  defendant  ("the  parties") 
had  spent  nearly  two  years  in  discussions  and  negotiations  arising  from  the  plaintiffs' 
allegations.    As  a  result  of  these  extensive  discussions,  the  parties  were  able  to 
negotiate  a  settlement  agreement  that  provides  both  prospective  and  retroactive  relief. 
The  retroactive  relief  includes  specified  numbers  of  promotions,  transfers,  assignments, 
training  classes,  bonuses,  and  awards  for  black  agents.   The  prospective  reUef  includes 
a  variety  of  changes  in  the  FBI's  promotion  and  evaluation  practices.    The  Court  has 
scheduled  a  fairness  hearing  to  evaluate  the  proposed  settlement  agreement. 

On  May  24,  1993,  the  Court  granted  a  motion  by  the  FBIAA  to  intervene  on 
behalf  of  nonblack  FBI  agents.   The  FBIAA's  complaint  alleges  that  the  proposed 
settlement  agreement  violates  Tide  VH  because  (1)  there  is  no  showing  of  a  background 
of  racial  discrimination  to  justify  the  race-conscious  remedial  action  contained  in  the 
settlement  agreement;  and  (2)  the  agreement  allows  black  FBI  agents  to  participate  in 
the  process  of  redesigning  FBI  employment  and  promotion  practices  but  excludes 
nonblack  FBI  agents  from  the  process. 

The  plaintiffs  and  the  defendant  have  both  filed  motions  to  dismiss  the  FBIAA's 
complaint  for  failure  to  state  a  claim  under  Rule  12(b)(6).   In  the  alternative,  the 
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defendant  also  asks  for  summary  judgment.   The  FBIAA  has  replied  by  filing  a  cross 
motion  for  summary  judgment  on  both  counts  of  its  complaint. 

ANALYSIS 

In  considering  a  motion  to  dismiss  for  failure  to  state  a  claim,  the  Court  should 
not  dismiss  a  complaint  for  failure  to  state  a  claim  unless  "it  appears  beyond  doubt  that 
the  plaintiff  can  prove  no  set  of  facts  in  support  of  its  claim  which  would  entitle  him  to 
relief."    Conley  v.  Gibson,  355  U.S.  41,  45  (;1957).   The  Court  will  only  grant 
summary  judgment  where,  viewing  the  facts  and  inferences  drawn  therefrom  in  the 
light  most  favorable  to  the  nonmoving  party,  there  is  no  genuine  issue  of  material  fact 
and  the  moving  party  is  entitled  to  judgment  as  a  matter  of  law.    White  v.  Fraternal 
Order  of  Police.  909  F.2d  512,  516  (D.C.  Cir.  1990).   The  parties  in  this  case  argue 
based  on  numerous  facts  and  statistics  that  are  beyond  the  scope  of  the  FBIAA's 
complaint.   Therefore,  the  Court  will  assume  arguendo  that  the  FBIAA  has  stated  a 
claim  and  will  evaluate  the  pending  motions  as  cross  motions  for  summary  judgment. 

I.         The  Proper  Standard 

There  appears  to  be  some  confusion  among  the  parties  as  to  the  appropriate 
standard  for  evaluating  the  legality  of  the  settlement  agreement  in  this  case.    This 
action  was  brought  under  Title  VII  of  the  Civil  Rights  Act,  42  U.S.C.  2000e  et  seq. 
Congress  has  indicated  that  there  is  a  strong  policy  preference  favoring  the  settlement 
of  TiUe  Vn  cases.    Carson  v.  American  Brands.  450  U.S.  79,  88  n.l4  (1981).   Title 
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Vn  does  not  prohibit  compromise  agreements  implementing  race-conscious  remedies, 
but  there  must  be  a  reasonable  basis  for  such  a  compromise  agreement.    Kirldand  v. 
New  York  State  Dept.  of  Correctional  Servs..  711  F.2d  1117,  1130  (2d  Cir.  1983), 
cert,  denied.  465  U.S.  1005  (1984).   Thus,  parties  may  agree  to  settle  a  case  without 
an  actual  admission  that  discrimination  occurred. 

In  order  to  lawfully  adopt  a  race-conscious  remedy  under  Title  VII,  the  Court 
must  find  that  (1)  there  is  an  adequate  factual  predicate  of  discrimination  to  justify 
race-conscious  relief;  and  (2)  the  remedy  does  not  unnecessarily  trammel  the  legitimate 
interests  of  nonminorities.     Hammon  v.  Barry,  826  F.2d  73,  74  (D.C.  Cir.  1987), 
cert,  denied.  486  U.S.  1036  (1988).   The  primary  confusion  among  the  parties  arises 
over  doubts  concerning  the  appropriate  amount  of  evidence  necessary  to  establish  a 
predicate  of  discrimination.   Under  Title  Vn,  the  predicate  of  discrimination  necessary 
to  justify  race-conscious  relief  is  proven  by  demonstrating  a  "manifest  imbalance"  that 
reflects  an  underrepresentation  of  minorities  in  "traditionally  segregated  job 
categories."    Johnson  v.  Transportation  Agency.  Santa  Clara.  California.  480  U.S. 
616,  631  (1987).     However,  under  the  equal  protection  clause  of  the  Fourteenth 
Amendment,  strict  scrutiny  analysis  provides  that  race-conscious  relief  is  unlawful 
absent  a  "strong  basis  in  evidence  for  the  conclusion  that  remedial  action  is  necessary." 
City  of  Richmond  v.  Croson.  488  U.S.  469,  500  (1989).' 


'Under  Croson 's  strict  scrutiny  analysis,  there  must  be  a  strong  basis  in  evidence  to 
justify  race-conscious  remedial  relief  and  the  relief  must  be  narrowly  tailored  to  serve  a 
compelling  governmental  purpose.    Davis  v.  City  and  County  of  San  Francisco.  890 
F.2d  1438,  1446  (9th  Cir.  1989). 
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In  their  motions,  the  plaintiffs  and  the  defendant  argue  that  the  Johnson  manifest 
imbalance  standard  should  apply  to  this  case.    However,  during  arguments  at  the 
hearing  on  September  17,  the  parties  seemed  to  suggest  that  Croson's  strong  basis  in 
evidence  standard  is  more  appropriate.   The  FBIAA  appears  to  rely  on  the  Johnson 
standard,  although  its  position  is  somewhat  unclear. 

The  difficulty  in  determining  the  appropriate  standard  to  apply  arises  from  the 
fact  that  this  case  involves  a  Title  Vn  challenge  to  a  federal  agency's  attempt  to 
voluntarily  incorporate  race-conscious  relief  into  a  settlement  of  a  Title  Vn  suit.   As  an 
initial  matter,  Johnson  should  certainly  be  used  to  determine  whether  the  proposed 
settlement  complies  with  Title  Vn.   However,  the  more  difficult  question  concerns 
what,  if  any,  additional  analysis  is  necessary  to  determine  whether  the  agreement 
satisfies  the  Constitution. 

Several  courts  have  indicated  that  state  or  local  entities  that  incorporate 
affirmative  action  programs  into  settlements  of  Tide  VII  challenges  must  satisfy  the 
Croson  strict  scrutiny  standard.   E.g.  United  Black  Firefighters  Ass'n  v.  City  of 
Akron.  976  F.2d  999,  1009  (6lh  Cir.  1992)  ("strong  basis  in  evidence  test"  used  to 
determine  whether  adequate  evidence  of  past  discrimination  exists  to  justify  consent 
decree).    However,  the  FBI  is  a  federal  agency  and  as  such  is  not  subject  to  the  equal 
protection  clause  of  the  Fourteenth  Amendment.   While  the  Fifth  Amendment  has  been 
interpreted  as  imposing  equal  protection  guarantees  similar  to  those  provided  by  the 
Fourteenth  Amendment,  the  Court  has  been  unable  to  find  any  post-Croson  cases  in 
which  the  Croson  standard  has  been  applied  to  voluntary  race-conscious  relief  granted 
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by  a  federal  agency  in  the  Title  Vn  context. 

In  Metro  Broadcasting.  Inc.  v.  Federal  Communications  Commission.  497  U.S. 
547  (1990),  the  Supreme  Court  found  that  Croson  did  not  prescribe  the  level  of 
scrutiny  to  be  applied  to  a  benign  racial  classification  that  was  employed  by  Congress. 
Id.  at  565.   Metro  Broadcasting  dealt  with  minority  preferences  in  certain  FCC 
activities,  but  did  not  address  employment  policies  or  Title  VII.   Thus,  in  the  Title  Vn 
context,  while  Johnson  governs  private  employers  and  Croson  sets  a  constitutional 
standard  for  state  and  local  employers,  it  is  somewhat  unclear  which  standard  applies  to 
a  race-conscious  remedy  adopted  by  the  federal  government.    Since  the  race-conscious 
relief  in  this  case  was  not  specifically  the  result  of  Congressional  activity,  it  is  unclear 
whether  Metro  Broadcasting  should  affect  the  situation  in  this  case.^ 

While  the  parties'  confusion  indicates  that  this  case  presents  an  interesting 
question  of  constitutional  law,  this  Court  does  not  need  to  decide  whether  the 
agreement  must  meet  only  the  requirements  of  Title  Vn  or  whether  it  must  also  satisfy 
strict  scrutiny.    Under  either  standard,  the  Court  is  satisfied  that  the  settlement 
agreement  has  an  adequate  factual  predicate  to  justify  race-conscious  relief. 
Additionally,  the  settlement  agreement  does  not  unnecessarily  trammel  the  rights  of 


^    The  question  is  further  muddled  because  it  is  not  clear  whether  the  FBIA.A  is 
challenging  the  settlement  agreement  solely  on  Title  VII  grounds  or  whether  it  is  also 
arguing  that  the  agreement  is  unconstitutional.   The  complaint  and  the  pleadings  tend  to 
argue  that  the  agreement  violates  Title  Vn.    However,  there  are  a  few  references  to 
"equal  employment  rights"  and  the  equal  protection  clause  in  the  complaint  and  the 
FBIAA's  motions.    E.g..  FBIAA  Complaint  at  1  22.   In  viewing  the  complaint  in  the 
light  most  favorable  to  the  FBIAA,  the  Court  will  interpret  these  references  to  equal 
protection  as  challenges  brought  under  the  equal  protection  guarantees  of  the  Fifth 
Amendment. 
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nonminorities.   Thus,  the  proposed  settlement  agreement  is  reasonable  and  violates 
neither  Title  Vn  nor  the  U.S.  Constitution. 

n.        Count  One  of  the  FBIAA's  Complaint 

The  first  count  of  the  FBIAA's  complaint  essentially  alleges  that  the  rights  of 
nonblack  FBI  agents  are  violated  by  the  proposed  settlement  agreement  because  there  is 
no  showing  of  a  background  of  racial  discrimination  at  the  FBI.   Both  the  plaintiffs  and 
the  defendant  have  introduced  statistical  analyses  prepared  by  experts  that  assess  the 
racial  distribution  of  Special  Agents  in  the  FBI.   The  FBLAA  has  not  introduced 
evidence  from  a  separate  expert  challenging  the  findings  of  the  parties'  experts,  but 
rather  challenges  various  aspects  of  the  experts'  findings  to  support  the  assertion  that  an 
adequate  factual  predicate  of  discrimination  is  absent. 

A.        Factual  Predicate  for  Race-Conscious  Relief 

In  assessing  whether  a  factual  predicate  for  discrimination  exists  in  a  Title  Vn 
case,  a  court  can  examine  statistical  evidence,  as  well  as  any  other  evidence  introduced 
by  the  parties.    Palmer  v.Schultz.  815  F.2d  84,  96  (D.C.  Cir.  1987).    Statistical 
evidence  alone  can  be  enough  if  that  evidence  indicates  a  five  percent  probability  of 
randomness  in  a  two-tailed  test.   Such  a  result  would  require  statistical  evidence 
measuring  1.96  standard  deviations.  Id^ 

A  factual  predicate  of  discrimination  need  only  be  shown  in  the  areas  where 
race-conscious  relief  is  provided.   Although  the  plaintiffs  have  challenged  numerous 
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aspects  of  the  FBI's  employment,  affirmative  race-conscious  relief  is  only  provided  in  a 
few  areas:  (1)  six  black  Special  Agents  will  be  promoted  to  GM  14  positions  ;  (2)  nine 
black  GM  14  level  Special  Agents  will  be  transferred  into  three  specific  divisions;  (3) 
13  black  relief  supervisors  will  be  promoted  to  principal  relief  supervisor  positions,  (4) 
15  black  special  agents  wiU  be  placed  into  in-service  training  programs  of  their  choice; 
(5)  43  black  Special  Agents  will  be  transferred  to  Residence  Agencies;  (6)  five  black 
Special  Agents  will  be  transferred  from  secondary  SWAT  teams  to  primary  teams  and 
five  black  Special  Agents  will  be  given  priority  consideration  for  placement  in  SWAT 
training  programs;  (7)  20  black  Special  Agents  will  be  given  priority  consideration  for 
technical  training;  and  (8)  the  plaintiff  class  will  be  paid  S  11,989.00  in  awards  and 
bonuses.    All  other  relief  provided  by  the  settlement  agreement  would  be  race  neutral 
and  thus  requires  no  factual  predicate  of  discrimination. 

1.   Promotions  and  Transfers 

With  respect  to  the  GM  14  promotions,  the  settlement  agreement  only  provides 
relief  in  three  divisions.    Under  the  terms  of  the  agreement,  six  black  agents  will  be 
promoted  to  GM  14  positions  in  the  Criminal  Investigative,  Intelligence  or  Inspection 
Divisions  and  nine  black  GM  14  agents  will  also  be  transferred  into  those  divisions. 

The  Court  finds  that  there  is  a  factual  predicate  to  justify  this  relief.   The 
defendant's  expert.  Dr.  Bernard  R.  Siskin,  found  statistically  significant  shortfalls  in 
the  number  of  black  agents  transferred  or  promoted  into  these  divisions.    Each  of  these 
shortfalls  exceeded  2.4  units  of  standard  deviation.   Siskin  Declaration  at  Table  78. 
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Additionally,  the  plaintiffs  expert,  Charles  R.  Mann,  found  that  blacks  were 
underrepresented  in  these  positions  and  that  the  statistical  significance  of  the 
underselection  of  black  agents  in  the  three  divisions  exceeded  99  percent.    Mann 
Declaration  at  1  15.   This  Court  fuids  that  this  evidence  adequately  demonstrates  a 
statistical  disparity  between  the  minority  percentage  in  the  relevant  statistical  pool  as 
compared  to  the  minority  percentage  in  the  group  of  persons  selected  for  the  positions 
in  question.   The  statistical  analyses  thus  conform  with  those  generally  used  in 
discrimination  cases.    United  Black  Firefighters  Ass'n.  976  F.2d  at  1011.   This 
evidence  indicates  that  a  manifest  imbalance  exists  in  these  positions  and  it  provides  a 
strong  basis  in  evidence  to  justify  remedial  relief,  thus  satisfying  the  factual 
requirements  of  both  Johnson  and  Croson. 

In  its  motions  and  at  the  hearing,  the  FBIAA  vociferously  challenges  these 
transfers  and  promotions.   The  FBIAA's  arguments  fail  to  persuade  the  Court.   First, 
some  of  the  FBIAA's  arguments  are  "bottom  Une"  arguments  which  the  Supreme  Court 
found  to  be  inadequate  to  defeat  claims  of  employment  discrimination  in  Connecticut  v. 
Teal.  457  U.S.  440,  456  (1982).   The  fact  that  some  members  of  a  minority  group  are 
treated  favorably  does  not  justify  discriminatory  treatment  of  other  members  of  that 
group.   Id  at  454-455.   Second,  the  arguments  are  made  based  upon  selective  use  of 
various  figures  and  quotations  from  the  parties'  experts  rather  than  any  type  of 
statistical  analysis.'   Such  an  argument  simply  fails  to  raise  any  legitimate  doubt 


'At  oral  argument,  the  attorney  for  the  FBIAA  conceded  that  he  was  not 
challenging  the  statistical  findings  of  the  parties'  experts.   Nevertheless,  he  asserted 
that  the  raw  numbers  indicate  that  blacks  have  been  favored  and  have  not  been  the 
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concerning  the  accuracy  of  the  parties'  statistics.    Given  that  these  undisputed  statistics 
provide  evidence  of  a  very  significant  disparity,  the  Court  finds  that  there  is  a  sufficient 
factual  predicate  to  justify  the  relief  granted  in  the  settlement  agreement. 

2.   Other  Race-Conscious  Relief 

A  careful  review  of  the  record  indicates  that  there  is  statistical  evidence  of 
discrimination  to  support  each  additional  grant  of  race-conscious  relief.    There  is  also 
anecdotal  evidence  of  discrimination  that  bolsters  the  persuasiveness  of  the  statistical 
evidence.   The  combination  of  statistical  and  anecdotal  evidence  provided  by  the  parties 
provides  an  adequate  factual  predicate  to  justify  the  race-conscious  aspects  of  the 
settlement  agreement. 

The  parties'  pleadings  and  their  statistical  analyses  indicate  that  there  is  a 
statistically  significant  underrepresentation  of  blacks  among  those  promoted  to  principal 
relief  supervisors,  those  attending  training  programs,  those  assigned  to  resident 
agencies,  and  those  selected  for  SWAT  teams  and  other  technical  teams.    Additionally, 
blacks  who  received  awards  and  bonuses  received  statistically  significantly  less  money 
than  nonblacks.   However,  statistical  evidence  is  not  the  only  valid  means  of  showing 
discrimination.   United  Black  Firefi°hters  Ass'n.  976  F.2d  at  1011.   The  parties  also 
acknowledge  that  there  is  anecdotal  evidence  that  suggests  that  blacks  have  been 
discriminated  against  in  some  of  these  areas.    Although  the  Court  could  spend  a  wealth 
of  time  delineating  the  statistics  and  anecdotal  evidence  provided  by  the  parties,  it  will 


victims  of  discrimination. 
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not  do  so.    It  is  apparent  to  the  Court  that  the  record  fully  supports  a  finding  that  there 
is  a  manifest  imbalance  in  the  specific  areas  in  which  the  settlement  agreement  grants 
race-conscious  relief   This  evidence  also  provides  a  strong  basis  for  the  conclusion  that 
remedial  action  is  necessary  in  the  areas  in  which  the  settlement  agreement  provides 
race-conscious  relief   Thus,  under  either  Croson  or  Johnson,  the  appropriate  factual 
predicate  exists. 

B.         Impact  of  the  Agreement  on  Nonblacks 

The  FBIAA  only  asserts  that  the  appropriate  factual  predicate  has  not  been 
established  and  does  not  argue  that  the  race-conscious  relief  unnecessarily  trammels  the 
rights  of  nonblack  FBI  Special  Agents.   This  is  wise  because  it  is  apparent  to  the  Court 
that  the  SetUement  Agreement  does  not  unnecessarily  trammel  the  rights  of  nonblacks.* 

The  plaintiffs  brought  this  case  challenging  numerous  aspects  of  the  FBI's 
employment  practices.    However,  the  settlement  agreement  provides  quite  limited  and 
narrowly-tailored  relief   No  agents  will  be  displaced  from  their  positions.    At  best, 
some  nonblack  agents  may  see  short  delays  in  their  advancement.   The  settlement 
agreement  does  not  attempt  to  maintain  a  racial  balance  and  does  not  present  an 


^Applying  strict  scrutiny  analysis,  the  Court  would  have  to  find  that  the  plan  is 
narrowly  tailored  to  meet  its  objectives.   Assuming  it  were  necessary  to  perform  this 
analysis,  the  Court  has  no  difficulty  concluding  that  the  relief  is  narrowly  tailored  and 
serves  a  compelling  governmental  interest.    Davis,  890  F.2d  at  1446.    In  this  case,  the 
race-conscious  relief  is  specifically  limited  to  eliminating  alleged  discrimination  in  'areas 
where  discrimination  is  found  and  does  not  unnecessarily  trammel  the  rights  of 
nonminorities.   Additionally,  there  is  a  compelling  go'.emmental  interest  in  eliminating 
racial  discrimination  in  its  law  enforcement  offices. 
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absolute  bar  to  the  job  advancement  of  nonblacks,  it  is  merely  a  temporary  measure 
aimed  at  relieving  a  manifest  racial  imbalance  in  certain  areas  of  the  FBI.    See 
Hammon.  826  F.2d  at  81.   The  parties  produced  this  settlement  after  several  years  of 
negotiation  and  the  Court  finds  that  these  negotiations  have  not  produced  an  agreement 
that  will  be  detrimental  to  nonblacks  in  any  way  that  violates  Title  VII  or  the 
Constitution. 

Viewing  the  record  in  the  light  most  favorable  to  the  FBIAA,  there  is  no 
genuine  issue  of  fact  at  issue  and  the  plaintiffs  and  defendant  are  entitled  to  a  judgment 
as  a  matter  of  law.    Thus,  the  FBIAA's  motion  for  summary  judgment  on  the  first 
count  of  its  complaint  is  denied  and  the  defendant's  motion  in  the  alternative  for 
summary  judgment  is  granted. 

ffl.       Count  Two  of  the  FBIAA's  Complaint 

In  the  second  count  of  the  its  complaint,  the  FBIAA  challenges  the  prospective 
relief  granted  by  the  settlement  agreement  by  alleging  that  the  agreement  grants  black 
Special  Agents  numerous  rights  and  privileges  concerning  the  development  of  the  FBI's 
employment  practices  and  policies.   The  FBIAA  claims  that  nonblacks  are  denied 
similar  rights  and  privileges.   While  the  Court  had  some  initial  concerns  about  this 
aspect  of  the  agreement,  the  facts  in  the  record  indicate  that  this  is  not  race-conscious 
relief.   However,  even  if  this  were  construed  as  race-  conscious  relief,  it  does  not 
constitute  a  violation  of  Title  VII  or  the  Constitution. 

The  second  count  of  the  FBIAA's  complaint  alleges  that  the  nonblacks  are 
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excluded  from  the  process  of  redesigning  the  FBI's  employment  practices  and  policies. 
In  particular,  the  FBIAA  expresses  concern  about  the  lack  of  nonblack  representation 
on  a  committee  that  will  be  created  as  part  of  the  settlement  agreement's  prospective 
relief.    Additionally,  the  FBIAA  alleges  that  black  agents  will  be  permitted 
opportunities  to  review  and  comment  on  proposals  and  will  be  provided  with  access  to 
data  that  will  be  unavailable  to  nonblack  agents. 

As  part  Qf  the  settlement  agreement's  prospective  relief,  the  FBI  has  agreed  to 
retain  outside  consultants  to  examine  and  develop  recommendations  concerning  the 
FBI's  Career  Development  Program,  Special  Agent  Performance  Appraisal  System, 
Management  Aptitude  programs,  and  disciplinary  procedures.   The  settlement 
agreement  provides  for  the  establishment  of  a  three-member  committee  to  monitor  and 
comment  on  the  consultants'  proposals  and  recommendations.   This  committee  will 
consist  of  three  industrial  psychologists.   One  member  will  be  selected  by  the  plaintiffs, 
one  by  the  FBI,  and  the  third  will  be  chosen  by  the  other  two  members  of  the 
committee.   While  this  committee  will  be  able  to  comment  on  proposals,  neither  the 
committee  nor  the  outside  consultants  have  any  power  to  bind  the  FBI. 

The  FBIAA  argues  that  allowing  black  agents  to  select  a  member  of  this 
committee  is  impermissible  race-conscious  relief  that  unnecessarily  trammels  the  rights 
of  nonblack  agents.    However,  after  reviewing  all  of  the  record,  it  is  apparent  to  this 
Court  that  the  committee  is  not  some  sort  of  race-conscious  relief,  but  merely  a  race 
neutral  method  by  which  the  interested  parties  can  monitor  the  progress  of  the 
settlement  agreement.    Monitoring  committee  that  include  members  of  the  plaintiff 
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class  have  been  used  m  other  instances.    See,  e^  Lamphere  v.  Brown  University.  706 
F.  Supp.  131  (D.R.I.  1989);  Luevano  v.  Campbell.  93  F.R.D.  68,  92  (D.D.C.  1981). 
Membership  on  the  committee  is  not  determined  on  the  basis  of  race;  the  plaintiff  class 
merely  has  the  opportunity  to  select  one  of  the  members.   This  is  simply  not 
affirmative  race-conscious  relief  that  requires  a  factual  predicate  of  discrimination. 

Even  assuming  that  the  committee  selection  process  is  considered  to  be  race- 
conscious  relief,  it  appears  that  the  parties  have  presented  adequate  statistical  and 
anecdotal  evidence  of  discrimination  in  the  progiams  on  which  the  committee  will  be 
able  to  comment.   Additionally,  there  is  nothing  in  the  record  to  indicate  that  the  rights 
of  nonblack  agents  are  unnecessarily  trammeled  by  the  committee  or  the  process  of 
selecting  committee  members.   The  FBI  has  indicated  that  nonblack  agents  wUl  have  an 
opportunity  to  review  and  comment  on  the  work  of  the  outside  consultants  through  the 
Special  Agent  Advisory  Committee  (SAAC).   The  Court  can  not  see  how  the  rights  of 
nonblack  workers  are  unnecessarily  trammeled  when  they  have  the  same  opportunity  to 
comment  on  the  consultants'  nonbinding  proposals  as  the  members  of  the  committee. 
The  remaining  contentions  of  the  FBIAA  have  also  been  effectively  refuted  by 
the  parties.    Although  the  FBIAA  alleges  that  nonblack  agents  will  be  treated 
differently  from  blacks  in  terms  of  access  to  statistics  and  opportunities  to  comment  on 
those  policies  that  are  developed  by  the  FBI  without  outside  consultants,  the  FBI  has 
submitted  a  sworn  statement  direcUy  to  the  contrary.   The  statement  of  Weldon  L. 
Kennedy  indicates  that  all  Special  Agents  will  have  access  to  statistical  reports.    The 
statement  also  says  that  all  agents,  through  the  SAAC,  will  have  the  opportunity  to 
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review  and  comment  on  policies  and  procedures  developed  without  the  assistance  of 
consultants.   Thus,  the  record  provides  no  evidence  that  there  is  any  race-conscious 
relief  in  this  area  or  that  the  rights  of  nonblacks  are  in  any  way  trammeled  with  respect 
to  access  to  statistics  or  opportunities  to  comment  on  policies  and  procedures. 

In  light  of  the  evidence  presented,  the  parties'  motions,  and  their  oral  argument, 
it  is  clear  to  the  Court  that  the  second  count  of  the  FBIAA's  complaint  raises  no 
genuine  issue  of  material  fact.   The  original  parties  are  entitled  to  judgment  as  a  matter 
of  law.   Thus,  the  FBIAA's  motion  for  summary  judgment  on  the  second  count  of  its 
complaint  is  denied  and  the  defendant's  motion  for  summary  judgment  is  granted. 

CONCLUSION 

For  all  of  the  reasons  discussed  above,  the  defendant's  motion  for  summary 
judgment  is  granted  and  the  FBIAA's  motion  for  summary  judgment  is  denied.   The 
Court  will  conduct  a  fairness  hearing  on  October  8,  1993  at  10:00  a.m.  pursuant  to 
Fed.  R.  Civ.  P.  23(e). 
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Chairman  OwENS.  [presiding]  Thank  you. 

Mr.  Payne,  since  you  have  to  go,  do  you  want  to  be  first  with 
questions? 

Mr.  Payne.  Yes.  I  will  be  very  brief.  There  is  going  to  be  a  vote 
soon. 

I  would  just  like  to  thank  this  panel  of  witnesses.  Whenever 
there  is  discrimination,  regardless  of  what  form,  blacks  against 
Hispanics,  whites  against  blacks,  we  should  work  towards  eliminat- 
ing it. 

I  would  also  concur  with  you  that  Director  Sessions  attempted  to 
do  the  right  thing.  I  think  that  his  spirit,  when  he  came  in,  was 
to  try  to  right  some  of  the  wrongs.  And  I  think  that's  probably  one 
of  the  reasons  they  were  so  anxious  to  get  him  out  of  there.  But, 
hopefully,  we  can  change  the  institutional  racism  that  has  come 
from  so  many  years  of  being  misled,  amplified  under  J.  Edgar  Hoo- 
ver. I  think  that  the  most  damage  ever  done  to  this  country  was 
probably  by  him. 

So  we  hope  that  there  will  be  redress.  I  know  that  NOBLE,  the 
National  Organization  of  Black  Law  Enforcement  Executives,  is 
also  working  on  some  of  these  issues.  So  together  perhaps  we  will 
be  able  to  overcome. 

Thank  you,  Mr.  Chairman. 

Chairman  Owens.  Thank  you. 

Ms.  Long,  I  want  to  thank  you  for  waiting  so  patiently.  You  sat 
through  the  other  panel,  so  you  are  qualified  to  answer  the  ques- 
tion I  am  about  to  ask  you.  These  papers  related  to  your  agreement 
indicate  that  the  agreement  is  quite  extensive.  I  am  sorry  to  hear 
that  no  steps  have  been  taken  to  implement  it.  I  hope  we  can  cer- 
tainly deal  with  that  and  do  it  soon.  Would  you  say  that  in  this 
agreement  we  have  some  model  solutions  to  some  of  the  problems 
that  you  heard  discussed  on  the  other  panel  as  well  as  this  panel? 

Ms.  Long.  I  think  we  do. 

Chairman  OwENS.  That  we  might  have  a  document  here  that 
could  be  used  in  a  number  of  situations  to  help  bring  corrective  ac- 
tion? 

Ms.  Long.  Yes,  sir,  I  do.  That's  one  of  the  reasons  we  were  so 
proud  of  having  negotiated  the  agreement.  We  felt  that  it  would  or 
could  possibly  be  utilized  as  a  model  for  other  agencies  to  follow, 
because  it  is  a  fair,  race-neutral  way  of  dealing  with  discrimination 
and  complaints. 

Chairman  Owens.  The  questions  that  have  been  raised  about 
subjectivity  and  the  "old  boy  network"  and  how  that  poisons  the  ob- 
jectivity of  the  promotions  process  and  a  number  of  other  things, 
how  do  you  deal  with  that  in  the  agreement?  We  will  have  this 
whole  agreement  in  the  record,  but  I  just  wanted  some  points  that 
we  can  put  on  the  record  here. 

Ms.  Long.  Let's  see  now,  how  do  we  deal  with  objectivity? 

Chairman  Owens.  In  terms  of  promotions. 

Ms.  Long.  We  were  bringing  in  outside  consultants  and  third 
parties,  who  basically  had  no  vested  interest  in  what  was  going  on, 
to  make  decisions,  as  opposed  to  having  all  the  decisions  made  by 
rank  and  file  FBI  or  management  FBI. 
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Chairman  Owens.  What  kind  of  people  would  you  bring  in,  per- 
sonnel consultants,  policemen  from  other  departments,  or  law  en- 
forcement officers  from  other  departments? 

Ms.  Long.  Yes.  Industrial  psychologists  and  essentially,  leaders 
in  the  black  community,  people  who  would  be  recognized  by  the 
black  community  as 

Chairman  Owens.  Having  authority? 

Ms.  Long,  [continuing]  representative  of  their  views  and  also 
able  to  make  a  difference  in  making  a  decision;  have  authority,  as 
you  were  saying. 

Chairman  OwENS.  These  people  would  come  in  and  sit  in  on  pro- 
motions? 

Ms.  Long.  Well,  they  would  participate  in  a  panel.  The  agree- 
ment is  pretty  complicated. 

Chairman  Owens.  You  may  join  her,  if  you  wish.  Just  give  your 
name. 

Mr.  Shaffer.  I  am  David  Shaffer.  I  am  counsel  to  the  class  of 
black  FBI  agents. 

Chairman  Owens.  Welcome,  Mr.  Shaffer.  Proceed. 

Mr.  Shaffer.  Thank  you.  The  agreement  provides  for  the  cre- 
ation of  panels  of  experts  in  industrial  psychology  to  review  the 
work  that  is  being  done  by  private  contractors  to  design  a  pro- 
motion system,  an  evaluation  system,  that  is  objective  and  race- 
neutral. 

Chairman  OwENS.  Oh,  I  see.  The  outside  people  are  designing  a 
system.  It's  not  that  they  come  in  and  sit  on  a  board  that  makes 
the  decision. 

Mr.  Shaffer.  Correct. 

Chairman  OwENS.  Yes.  Go  ahead. 

Mr.  Shaffer.  And  that  the  system  will  provide  for  procedures 
that  are  objective,  that  evaluate  people  based  upon  how  they  per- 
form their  job  and  not  who  they  know,  which  has  been  the  system 
in  the  past.  Plus,  we  have  required  the  FBI  to  contract  this  out  to 
private  firms  and  not  do  it  inside  the  Bureau  with  Bureau  people 
or  through  the  Office  of  Personnel  Management. 

Chairman  OwENS.  They  agreed?  That  is  part  of  the  agreement, 
that  they  will  use  outside  firms? 

Mr.  Shaffer.  Yes,  sir.  One  of  the  key  features  to  the  agreement 
is  bringing  in  people  from  the  outside  to  critique  the  organization 
and  to  redesign  its  policies,  rather  than  letting  the  people  who  have 
benefited  from  the  policies  in  the  past  participate  in  designing  the 
policies  for  the  future. 

Chairman  OwENS.  Have  you  ever  gone  through  that  kind  of  exer- 
cise, Sgt.  Williams,  in  South  Carolina?  Have  they  ever  tried  to  re- 
design the  system  or  promise  to  redesign  the  system? 

Mr.  Abraham  Williams.  We  are  in  the  process  now  of  getting  it 
done.  Earlier,  when  you  weren't  here,  I  said  that  we  have  been 
changed  to  the  Department  of  Public  Safety,  which  just  came  under 
our  restructuring  of  the  government  in  the  State  of  South  Carolina 
in  1993.  Now  they  are  in  the  process  of  trying  to  restructure  our 
promotion  policy  and  everything  is  job-related. 

Chairman  Owens.  They  are  in  the  process  of  restructuring? 

Mr.  Abraham  Williams.  Yes,  sir. 
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Chairman  Owens.  I  understand  there  are  a  few  local  and  State 
police  departments,  that  bring  in  outside  people  to  sit  on  panels 
that  decide  who  gets  promoted.  They  use  police  officers  or  retired 
police  officers  from  other  States  and  other  units.  Have  you  heard 
of  that? 

Mr.  Abraham  Williams.  No,  sir. 

Chairman  OwENS.  I  think  Pennsylvania  does  it.  But  would  that 
be  a  good  approach,  to  use  police  officers  from  other  units,  from 
other  States,  to  be  part  of  a  panel  for  promoting  officers? 

Mr.  Abraham  Williams.  I  would  say,  for  the  State  of  South 
Carolina,  we  are  strictly  traffic  enforcement  with  the  State  High- 
way Patrol.  If  we  can  get  some  people  from  another  highway  patrol 
type  organization  to  come  in,  it  would  be  good,  but  if  I  would  get 
somebody  from  a  city  police  department  to  come  and  sit  on  our 
board,  he  wouldn't  know  actually  what's  going  on. 

Basically,  the  highway  patrols  of  the  whole  United  States,  if  they 
are  just  strictly  highway  patrol,  are  run  basically  the  same,  as  far 
as  the  traffic  enforcement  part. 

Chairman  Owens.  I  only  heard  part  of  your  testimony,  and  I've 
read  part  of  it,  but  I  don't  remember  all  of  the  facts  necessarily. 
At  one  point,  a  year  ago,  I  think,  when  we  were  first  studying  this 
issue,  South  Carolina  was  cited  as  a  model  State  which,  in  a  short 
period  of  time,  hired  a  large  number  of  black  officers,  brought  it  up 
to  a  percentage  of  the  population. 

Is  it  true,  and  has  that  been  maintained,  at  least  at  the  entry 
level,  that  the  number  of  people  coming  in  and  the  number  of  total 
people  in  the  State  police  is  equal  to  the  proportion  in  the  popu- 
lation? 

Mr.  Abraham  Williams.  It's  being  maintained  to  the  minimum, 
to  the  very  minimum.  It's  not  that — we  have  a  class  now  in  the 
process — just  bear  with  me  one  minute.  We  have  a  class  now  of  48 
troopers,  and  out  of  those  48  we  have  7  black  male  and  2  white 
female.  That's  a  total  of  9.  That's  about  the  highest  we've  had  in 
the  last  four  or  five  years.  We  normally  don't  have  but  4  black 
males  in  a  class. 

Chairman  Owens.  How  many  in  the  total  class? 

Mr.  Abraham  Williams.  We  have  48,  and  the  total  percentage 
of  this  class  is  79.17  percent  for  white  males,  4.17  percent  for  white 
females,  14.58  percent  for  black  males. 

Chairman  OwENS.  In  South  Carolina,  what  is  the  black  percent- 
age of  the  overall  population? 

Mr.  Abraham  Williams.  I  would  say  between  37  to  39  percent 
black  population. 

Chairman  Owens.  All  of  you  heard  my  previous  question  to  the 
superintendents  of  New  York  and  New  Jersey  about  the  correlation 
between  the  ethnic  composition  of  the  police  force  and  the  composi- 
tion of  the  people  who  are  in  prison  or  correctional  institutions, 
perpetrators  who  are  arrested.  What  are  your  comments  on  that? 
Should  that  be  a  factor? 

I'm  not  proposing  that  we  go  to  some  extreme  and  that  be  the 
only  factor  that  is  used,  but  right  now  it  seems  that  all  of  the  court 
cases  use  percentage  of  the  workforce  as  the  only  criteria,  and,  as 
we  have  seen,  they  don't  necessarily  live  up  to  that.  But  that  is 
generally  the  accepted  criteria. 
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What  do  you  think,  in  terms  of  the  efficiency  and  the  effective- 
ness of  the  job  that  has  to  be  done  about  matching  the  people  who 
are  in  law  enforcement  with  the  people  who  appear  to  be  the  unfor- 
tunate negative  recipients  of  the  service? 

Ms.  Long,  you  might  have  already  said,  but  what  percentage  of 
the  overall  FBI  force  are  black? 

Ms.  Long.  Approximately  5.2. 

Chairman  OwENS.  Five  point  two  percent? 

Ms.  Long.  Five  point  two  percent,  yes.  I  would  say  that  from  a 
strictly  theoretical  point  of  view,  it  would  make  sense  to  have  the 
police  force  or  law  enforcement  force  represent  the  population  that 
it's  dealing  with,  mainly  because  the  police  force  would  better  un- 
derstand the  population.  That  would  be  my  guess.  And  from  a  theo- 
retical point  of  view,  I  would  say  that  would  be  workable. 

Practically,  though,  I  don't  know  if  we  could  ever  achieve  that. 
If  we  can't  even  get  percentage  of  the  workforce — I  mean,  if  we  go 
with  percentage  of  the  prison  population,  which,  in  most  cases, 
we're  talking  about  better  than  75  percent,  or  at  least  better  than 
50  percent  generally — so  I  would  say  we  would  never  reach  that 
goal,  practically  speaking. 

Chairman  OwENS.  I'm  just  talking  about  moving  in  that  direc- 
tion, instead  of  using  a  strict  criteria  of  "This  is  the  law.  We  will 
go  no  higher  than  the  percentage  of  the  population."  That  criteria 
has  nothing  to  do  with  the  reality  of  what  the  agency  is  doing. 

Ms.  Long.  That's  right. 

Chairman  Owens.  Would  you  care  to  comment,  Mr.  Rosario? 

Mr.  Rosario.  I  definitely  believe  in  that.  I  have  to  agree.  Num- 
ber one  is  that  you  will  definitely  enhance  the  relationship  between 
the  community  and  the  police  department.  Like  in  our 
department 

Chairman  OwENS.  It's  obvious  with  the  language  factor,  isn't  it? 

Mr.  Rosario.  I  think  so.  And  going  back  to  the  cultural  perspec- 
tive, I  think  is  very  important.  I  think  in  order  for  a  person  to  be 
able  to  communicate  with  another  person,  he  or  she  should  at  least 
know  how  to  approach.  And  there  are  times  when  it  makes  it  dif- 
ficult. If  you  have  a  person,  for  instance,  from  Central  America, 
and  you  live  in  the  United  States  all  your  life,  in  a  place  like  DC, 
and  you  have  never  dealt  with  this  kind  of  people,  it's  difficult  for 
both  of  them  to  communicate. 

So  I  definitely  believe  that  it  would  enhance  the  relationship. 

Chairman  Owens.  You  mentioned  in  your  testimony  a  term, 
"tree  boxing."  Would  you  care  to  elaborate  on  what  "tree  boxing" 
is? 

Mr.  Rosario.  I  would  be  more  than  glad  to,  sir.  For  instance,  I 
have  made  several  complaints  within  the  department.  Say  I  made 
a  complaint  against  a  lieutenant  some  months  ago.  He  or  she  goes 
to  the  captain  and  says,  'Tou  know,  so-and-so  is  causing  some 
problems."  So  he  comes  down — and  some  of  the  time  they  use  the 
sergeants  too — and  they  kind  of  follow  you  around;  make  sure  that 
when  you  come  to  roll  call  your  shoes  are  shined,  that  you  are 
properly  dressed,  and  your  hair  is  not  too  long. 

They  will  make  sure  that  they  monitor  all  your  actions.  They 
don't  monitor  everyone,  just  particular  persons  who  are  picked  be- 
cause they  are  considered  to  be  troublemakers.  Thus,  when  we 
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refer  to  "tree  boxing,"  it's  just  going  around  after  a  certain  individ- 
ual for  certain  reasons. 

Chairman  Owens.  And  they  can  make  those  subjective  judg- 
ments about  whether  you  are  performing? 

Mr.  ROSARIO.  Excuse  me,  sir? 

Chairman  Owens.  They  can  make  those  subjective  judgments 
and  put  it  on  your  record,  I  assume. 

Mr.  ROSARIO.  Yes,  definitely.  They  go  after  you,  discipline  you. 
Sometimes  it  might  be  unfair  discipline,  but,  the  result  is  that  you 
have  a  disciplinary  record  when  other  people  who  are  committing 
the  same  or  more  harsh  violations  are  not  punished  for  those  viola- 
tions. 

Chairman  Owens.  Sgt.  Williams,  you  said  you  were  run  off  by 
high-ranking  officers  and  you  went  through  a  lot  of  harassment. 
Did  the  courts  and  the  whole  appeal  procedure  assist  you,  or  was 
that  also  hostile? 

Mr.  Abraham  Williams.  During  the  time  when  a  lot  of  the  Afro- 
American  officers  were  labeled  as  troublemakers  and  were  run  off, 
at  the  time,  we  did  not  go  to  the  court  for  any  type  of  relief.  We 
just  recently  started  filing  lawsuits  in  the  State  of  South  Carolina. 
Before  we  were  so  small  in  number  and  we  couldn't  get  everybody 
to  come  together  as  one.  Now  we  have  had  at  least  three  lawsuits, 
and  each  one  was  on  an  individual-type  basis.  That's  why  the 
South  Carolina  State  Troopers  Coalition  was  formed  in  1992,  so 
that  we  can  come  together  as  one. 

Chairman  Owens.  The  State  does  not  have  an  EEOC  office  or 
some  agency  that  can  assist  without  the  expense  of  a  court? 

Mr.  Abraham  Williams.  We  have  gone  to  them  a  number  of 
times  on  a  few  issues.  The  last  two  issues  that  they  had  agreed 
with  was  one  with  Trooper  Morgan,  a  female,  whose  case  has  just 
been  recently  settled,  and  also  with  Cpl.  Joe  Daniels,  who  is  sitting 
behind  me.  The  EEOC  is  assisting  him  now  in  processing  the  dis- 
crimination lawsuit  that  he  just  filed. 

Chairman  Owens.  Thank  you  very  much.  I  want  to  thank  all  of 
you.  I  could  go  on — and  I  might  submit  additional  questions  in 
writing  to  you — but  the  bell  just  rang  and  I  have  six  minutes  to 
vote.  I  don't  want  to  keep  you  waiting  till  I  get  back.  Please  feel 
free  to  submit  any  additional  comments  you  might  have  for  the 
record  within  the  next  10  days. 

Thank  you  very  much  for  coming.  Your  testimony  will  be  very 
useful  as  we  pursue  this  problem  further. 

The  hearing  of  the  subcommittee  is  now  adjourned. 

[Whereupon,  at  1:11  p.m.,  the  subcommittee  adjourned,  subject 
to  the  call  of  the  Chair.] 

[Additional  material  submitted  for  the  record  follows.] 
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Statement  of  Gerald  Daniels,  Connecticut  State  Trooper,  Stratford, 

Connecticut 

Dear  Congressman  Owens, 

My  name  is  Gerald  Daniels,  and  I  am  a  Connecticut  State  Trooper.  I  have  been 
a  member  of  the  Department  for  nine  years.  I  am  one  of  only  62  black  male  state 
troopers,  out  of  approximately  nine  hundred  members. 

I  am  writing  you  to  ask  for  your  support  or  help  to  investigate  problems  of  dis- 
crimination that  exist  within  the  Connecticut  State  Police  Department. 

Because  of  your  involvement  with  the  Norwalk  Guardians  Assoc,  of  Norwalk,  CT, 
this  association  being  that  of  "minority"  Police  Officers,  whom  I'm  sure  have  had 
their  share  of  discrimination  issues  within  their  own  department,  on  the  local  mu- 
nicipality, but  I  would  like  to  enlighten  you  of  problems  that  plague  "minority" 
troopers  on  a  daily  basis,  in  an  organization  that  is  or  should  be  the  leader  in  Law 
Enforcement  in  this  State. 

I  was  made  aware  of  the  fact  that  you  are  Chairman  of  this  particular  committee 
by  the  President  of  the  Norwalk  Branch  NAACP.  a  Mr.  Al  Robinson.  Mr.  Robinson 
has  been  the  absolute  core  in  unifying  all  "minority"  troopers  along  with  myself  in 
addressing  every  issue  of  inequality  that  exist  within  the  State  PoUce.  From  a  politi- 
cal standpoint,  I  have  has  much  help  from  Representative  Terry  Backer  [121]  D, 
and  Representative  Wade  Hyslop. 

Sir,  before  asking  for  anyone's  help,  I  have  done  much  on  my  own  to  bring  to  light 
this  grave  problem.  One  of  the  things  I've  done  was  to  get  seriously  involved  with 
out  State  Police  Union,  this  is  an  organization  that  all  State  troopers  pay  dues  to, 
on  a  monthly  basis,  it  is  also  an  "ALL  WHITE"  union.  I  became  a  union  steward, 
and  then  shortly  after  that,  I  became  a  representative  of  the  Western  District  of  the 
State  PoUce.  This  position  makes  me  an  officer  in  the  union,  which  gives  me  the 
power  to  address  issues  in  the  union,  as  well  as  to  oversee  managerial  decisions. 

I  believe  because  I  am  the  first  Black  Officer  in  the  union,  and  because  I  saw  first 
hand  of  many  problem  areas  that  I  filed  grievances  on,  I  then  became  the  target 
and  subject  of  mistreatment,  racial  discrimination  and  blatant  disregard  for  facts 
and  the  truth,  which  resulted  in  harsh  punishment. 

Words  cannot  express  what  I  have  been  going  through,  as  well  as  my  family.  I 
can  only  tell  you  this,  that  I  and  many  other  "minority"  troopers  have  been  suffering 
under  the  inequality  practices  of  the  Connecticut  State  Police  Department. 

We  have  been  judged  indifferently,  and  many  of  us  have  been  fired  from  our  posi- 
tion, based  on  false  accusation.  I  know  that  this  sounds  extraordinary  considering 
the  fact  that  this  is  1994  and  not  1894,  but  the  facts  speaks  for  itself 

What  I  am  attaching  with  this  letter  is  correspondence  from  Conn.  State  Rep- 
resentative Terry  Backer,  who  I  spoke  of  previously,  to  the  Executive  Director  of 
Commission  on  Human  Plights  &  Opportunities  in  Hartford,  CT.  I  also  will  attach 
a  copy  of  an  agenda  from  Norwalk's  NAACP  President,  Al  Robinson  to  the  Affirma- 
tive Action  Officer  of  the  State  Police,  Ms.  Phyllis  D.  Harden. 

And  last  but  definitely  not  least,  the  most  shocking  of  all  letters,  even  as  I  write 
about  this  letter,  I  feel  somewhat  uneased  by  the  fact  that  someone  wrote  a  letter 
Hke  this— mailed  it  to  my  house.  The  letter  I'm  talking  about  is  a  DEATH  THREAT 
that  I  received  on  March  10,  1994  at  my  home.  I  will  only  say  this  about  the  threat, 
and  that  is  that  I  take  all  threats  seriously,  particularly  in  these  times  in  which 
we  live  in.  Once  you  read  the  letter,  I  think  you  can  imagine  what  our  struggle  had 
come  down  to.  I  might  also  add  that  till  this  day  since  receiving  the  threat,  I  have 
not  heard  from  any  of  my  superiors  on  the  department,  not  so  much  as  one  detective 
has  come  by  my  home  to  check  on  me  or  my  family,  considering  the  fact  that  they 
were  notified  by  my  attorney  John  J.  Kelly  immediately. 

Sir,  I  spoke  of  facts  that  speaks  for  itself,  basically  what  I  am  saying  to  you  is 
that  there  came  a  time  long  ago  when  myself  and  other  black  troopers  had  to  docu- 
ment and  log  evidence  that  one  day  would  have  to  be  utilized  to  prove  our  case  of 
discrimination,  I  tell  you  this,  and  speaking  from  a  police  officer  point  of  view,  you 
could  not  have  more  "Black  and  White"  evidence  than  what  we  have  retained. 

I  am  going  to  close  on  that  note,  and  hope  that  this  letter  will  arrive  to  your  office 
first  of  all,  and  most  importantly  you  may  find  a  way  to  help  all  "minority"  troopers 
who  have  been  experiencing  the  "Beast"  of  racieil  discrimination. 

Thank  you  in  advance  for  your  time  and  effort,  peace  be  with  you. 

Letter  from  Trooper  Gerald  Daniels  to  Lt.  Albert  Masek 

Sir,  I've  received  a  copy  of  my  I.A.  investigation  [IA93-070]  on  Jan.  18,  1994.  As 
in  my  last  I.A.,  IA92-069,  once  again  my  superiors  have  blatantly  disregarded  all 
important  and  necessary  facts  of  this  investigation.  This  seems  to  be  a  common 
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practice  when  it  comes  down  to  the  actual  facts  being  brought  out  that  would  clear 
me  of  any  charges  that  accuse  me  of  violating  the  A&O  manual. 

In  reviewing  my  I.A.  report,  I  have  found  that  my  superiors  violated  several  spe- 
cific chapters  in  A&O  manual  when  conducting  their  investigation.  In  essence,  I  can 
prove  that  the  A&O  was  used  as  a  Double  Standard,  in  other  words,  the  agency 
can  violate  the  Dept.  rules  and  regulations  at  will,  but  Tpr.  Daniels  must  always 
be  held  accountable  for  everything  that  is  written  in  the  manual. 

Is  this  because  I  am  a  minority?  or  a  Union  Rep?  or  just  the  simple  fact  that  no 
one  in  authority  cares  to  justify  their  unlawful  actions,  either  way,  I  see  it  as  a  vio- 
lation of  my  civil  rights. 

As  my  Commanding  Officer  I  am  holding  you  accountable  to  any  and  every  action 
that  is  taken  against  me,  whether  it  be  retaliative  by  my  superiors  of  this  agency, 
or  the  fact  that  discipline  has  been  imposed  more  harshly  for  me  than  other  troop- 
ers, as  well  as  the  inefficiency  of  the  I.A.  investigation  where  it  clearly  shows  that 
my  superiors  violated  the  A&O  manual,  and  nothing  was  done  about  it. 

Sir,  I  am  not  a  second  class  citizen,  you  are  my  Troop  Commanding  Officer,  there- 
fore you  have  the  power  to  oversee  what  actions  are  taken  against  any  of  your  troop- 
ers, whether  it  be  wrong  or  right.  I  am  calling  upon  you  to  utilize  your  power  in 
an  effort  to  make  certeiin  that  I  am  treated  equally,  fairly  and  justly  while  under 
your  command,  so  far  this  has  not  been  the  case. 

Due  to  the  nature  of  this  subject  1  hope  that  my  request  will  be  handled  exigently 
and  promptly,  otherwise  I  will  be  forced  to  utilize  an  outside  source  that  will  cir- 
cumvent any  Dept.  Chain  of  Command  and  head  right  to  the  Governor's  office  with 
my  complaint  as  well  as  my  facts  and  strong  evidence. 

I  am  noping  I  will  not  have  to  choose  this  route,  but  again  I  am  only  looking  for 
equal  and  just  treatment  from  this  agency.  1  believe  there  are  issues  of  malicious 
and  intentional  wrongdoing  by  certain  superiors  of  this  agency. 

Sir,  I  will  not  and  cannot  tolerate  any  more  of  the  biased  and  indifferent  represen- 
tation that  this  Dept.  has  expressed  and  displayed  when  ever  I  speak  up  about  the 
unequal  treatment  from  the  superiors,  who  have  the  ability  to  control  or  act  on  such 
a  situation. 

Anonymous  letter  written  to  Trooper  Gerald  Daniels 

Gerry  X 

You  people  just  don't  learn,  those  30  days  you  got  was  only  a  warning,  and  you 
didn't  take  heed  to  that.  The  State  Police  is  a  WHITE  MAN'^S  JOB  and  is  always 
going  to  be  WHITE.  You  monkey's  should  be  glad  we  gave  a  few  of  yous  a  chance 
to  earn  a  decent  living,  but  you're  never  satisfied,  always  bitching  you  want  more. 
Well  we'll  see  to  it  that  you're  kept  in  your  place.  REMEMBER  YOU'RE  WATCHED 
ALL  THE  TIME,  and  don't  think  no  monkey  organization  like  NAACP  or  those  spic 
and  nigger  politicians  can  help  you.  Because  if  we  want  you,  we  can  get  you  any- 
place or  anytime. 

REMEMBER  KING  &  MALCOME 
BE-CAREFULL. 


Agenda  submitted  by  Alvin  Robinson,  President,  Norwalk's  Branch  NAACP 

1.  This  agenda  is  set  forth  for  12/21/93.  To  make  it  clear  that  TFC  Gerald  Daniels 
is  appearing  before  this  peoples  assembly  with  Attorney  John  J.  Kelly,  assisted  by 
Norwalk's  Branch  NAACP  President  Al  Robinson,  accompanied  by  Norwalk's 
Branch  NAACP  Vice  President  James  Hayes,  Norwalk's  Branch  NAACP  Secretary 
and  Connecticut  State  PoUce  Union  Labor  Agent  Jeremiah  McGuire. 

2.  Understanding  that  certain  items  or  complaints  are  on  the  board  for  examina- 
tion. We  do  not  seek  to  jeopardize  TFC  Gerald  Daniels'  legal  rights  in  any  way  that 
would  cause  abandonment  of  his  seeking  satisfaction  in  resolving  his  civil  rights. 

3.  To  address  concerns  of  racial  discrimination  within  the  ranks  of  Connecticut 
State  Police  at  every  echelon. 

4.  To  take  steps  to  see  that  grievances  not  only  for  TFC  Gerald  Daniels,  but,  for 
every  minority  State  police  officer  and  others  needing  to  be  addressed  adequately 
and  expeditiously  adhere  to  and  also  to  make  certain  that  no  retaliative  actions  are 
exertecf  against  TFC  Gerald  Daniels  or  any  other  trooper. 

5.  Understanding  the  potential  for  treachery  and  disaster  to  put  into  place  a  fac- 
tual focusing  body  to  be  sure  that  no  clandestine  activities  are  carried  out  by  any 
individual  against  those  troopers,  family  members  or  frieods  while  on  the  highways 
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of  this  State,  city  and  otherwise  by  any  organization  or  party  sympathizing  with  the 
hierarchy  that  is  being  complained  against. 

6.  Inter  rank  harassment  from  this  point  will  be  addressed,  ie,  not  being  allowed 
to  pick  patrol  by  seniority  since  7/25/93,  patrol  being  automatically  assigned,  being 
closely  watched/supervised,  sick  time  and  vehicle  gas  card  being  checked  for  use,  as- 
signed vehicle  searched  without  TFC  Gerald  Daniels  being  present  to  witness 
search,  et  cetera.  Whatever  search/inspection  that  takes  place  should  be  carried  out 
the  same  as  in  accordance  with  normal  inspection  of  the  vehicle,  otherwise,  the  pos- 
sibility is  always  there  for  a  trooper  to  be  set  up. 

7.  To  here  and  now  (at  this  point,  from  now  on)  establish  a  procedure  that  will 
be  fair,  justified  and  right  in  its  measure  of  equal  treatment  to  every  trooper  in- 
volved. Understanding  that  this  could  possibly  exist  already.  We  want  to  make  sure 
that  there  is  clarity  and  understanding.  This  is  what  we  are  proposing  from  now 
on. 


Statement  of  Hon.  Terry  Backer,  a  Representative  from  the  State  of 

Connecticut 

Dear  Mr.  Martin: 

I  am  writing  you  to  ask  that  you  investigate  a  grave  problem  of  institutional  dis- 
crimination that  may  exist  within  the  Department  of  Public  Safety,  Office  of  the 
State  Police.  It  has  been  brought  to  my  attention  by  a  number  of  minority  officers, 
both  men  and  women,  that  blatant  disregard  for  our  laws  and  policies  at  a  systemic 
level  in  the  agency. 

A  case  involving  one  of  my  constituents.  Officer  Gerald  Daniels,  is  an  excellent 
example.  Officer  Daniels  has  an  exemplary  record  with  several  commendations.  Re- 
cently Officer  Daniels  was  involved  in  a  minor  motor  vehicle  accident  which  resulted 
in  a  punishment.  The  result  of  that  reprimand  appears  to  be  a  punishment  of  ex- 
traordinary severity.  Researching  similar  transgressions  within  the  Department 
proves  that  they  have  been  dealt  with  in  a  manner  less  harsh.  I  also  believe  that 
promotions  for  women  and  minority  women  is  lacking.  Additionally,  there  is  evi- 
dence that  assignment  to  special  squads,  other  than  drug  and  gang  related  ones, 
is  more  difficult  for  minority  officers. 

I  have  had  first  hand  accounts  of  situations  and  conditions  that  defy  justification 
under  equal  treatment  let  alone  affirmative  action.  I  realize,  like  so  many  State 
agencies,  that  resources  are  tight.  However,  I  believe  this  situation  may  allow  an 
investigation  into  deep  rooted  leadership  problems  and  could  result  in  killing  sev- 
eral birds  with  one  stone. 

In  closing,  I  must  tell  you  that  I  am  deeply  concerned  about  the  entire  matter 
of  discrimination,  especially  when  it  pertains  to  State  agencies  who  should  be  lead- 
ers in  implementing  State  policy. 

Finally,  I  respectfully  request  that  you  also  look  in  to  the  specific  case  of  my  con- 
stituent Trooper  First  Class,  Gerald  Daniels.  My  office  will  be  available  to  help 
wherever  we  can.  I  will  be  paying  special  attention  to  the  plight  of  Trooper  Daniels. 

I  look  forward  to  hearing  from  you  regarding  the  case  oi  Trooper  Daniels,  as  well 
as  the  Department  wide  issues  I  have  raised. 
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THE  NATIONAL  ASSOCIATION  FDR  THE  A0V7\NCS4EJn'  OF  CXJLORED  PEOPLE 

(All  People,  Black,  Brown,  Red,  Yellow,  White) 


ttie  Local  Branch  Of  Norwalk.Oonnecticut*** 


P.  0.  Box  1647 
Belden  Station 
Norwalk,  Conn.068':2 


Al  Robinson,  President* 

(203)  855-8415 


Amos  Brown,  1st  V.  P.* 

(203)  838-2496 


James  Hayes,  2nd  V.  P.* 

(203)  855-1211 


TFfURSDAV,  February    17,     1994 


ATTENTION! 

ALL"MINORITY"STATE  POLICE  PERSONNEL! 

(FEMALES  INCLUDED!) 

THIS  IS  A  SERIOUS  CALL  TO  CONCERN! 

WHICH  FDTURE  WILL  TOMORROW  BE? 


MY  BROTHERS  AND  SISTERS, 

In  such  meaningful  truth  I  greet  each  of  you.   And  in  the 
power  and  majesty  of  Our  Creator  Father,  I  reach  out  in  unity  as 
one  with  each  of  you,  to  address,  recognize,  and  ultimately  give 
the  utmost  to  resolve  problems  set  before  you  that  could  bring  a- 
bout  crippling  and  -  or  devastating  results  if  not  expeditiously 
dealt  with. 


It  is  therefore,  in  such  spirit  and  concern,  after  having 
met  with  Trooper  First  Class,  Gerald  Daniels,  Trooper  First  Class, 
"T"   Freeman  and  others,  that  I'm  calling  for  a  summit  (meeting), 
for  all  of  us  to  sit  down  together  and  formulate  OUR  solutions  to 
the  problems,  including  inevitable  Legal  redress. 

This  meeting  has  already  been  scheduled  for  SUNDAY,  March  13, 

1994  at  5  p.  m.   It  will  be  held  at   THE  HOLIDAY  INN 

4  SEBETHE  Dr.  CROMWELL, CT  and  it  will  be  structured  so  as  to  im- 
part vital  information  that  all  of  you  have  need  to  be  aware  of. 
As  we  of  the  NAACP  stand  to  give  full  support  to  your  righteous 
cause,  I  will  also  make  other  contacts  within  the  "elected"  politi- 
cal echelons  to  invite  some  of  them  to  join  us. 

So,  prepare  yourselves,  organize  your  concerns,  set  your  minds 
towards  unity,  bring  pens  and  note  pads,  and  above  everything,  be 
ready  to  commit  to  being  active  for  the  good  of  each  of  you  1   I'll 
look  forward  to  meeting  all  of  you  in  the  meantime. 


and  Peace, 
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Please  make  every  effort  possible  to  attend  this  meeting.  ">  It  is 
especially  necessary  for  the  members  of  the  Sworn  Protected 
Class  to  attend.   Those  members:   Blk/males,  Blk/females,  Hispanic/ 
males,  Wht/females  and  any  other  ethnic  group. 

Directions   to  the  Holiday  Inn  in  Cromwell: 

1-91  northbound  or  southbound  to  exit  21.   At  the  end  of  the  ramp 
make  a  right  and  continue  to  Burger  King.   At  Burger  King  make  another 
right  to  Holiday  Inn.   (HI  telephone  number  635-1001) 

The  meeting  will  last  approx  2  1/2  hours  and  light  refreshments  will 
be  served . 
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TESTIMONY  OP  OFFICER  JOSEPH  CARCIA  CHILLAS2 
BEFORE  THE  SUBCOMMITTEE  ON  SELECT 

EDVCATIOM  AyP  CIYIfa  RIGHTS 
[I.     INTRQDUCTIQWI 

Good  mornlng/efternoon  tnerr.bers  oC  congress, 
ladies  and  gentleman.  My  name  is  Joseph  Garcia 
Chillari.   If  I  may  begin  with  a  brief  introduction  of 
myself/  I  am  a  Hispanic  police  officer  with  the  Police 
Department  of  the  City  of  Norwalk  in  the  State  of 
conneoticut.  I  hive  heen  a  Police  Officer  in  Norwalk 
for  tho  past  six  and  one  half  years.  I  began  my 
employment  in  MorwalK  with  the  Patrol  Division  and 
quickly  rooved  into  the  Emergency  Services  Unit,  also 
known  as  the  S.W.A.T.  Team.   I  have  worked  in  the  Marine 
Division,  and  the  Special  Services  Division/  which 
includes  narcotics  detail.   I  have  also  worked  as  a 
training  instructor.   I  am  the  proud  recipient  of  a 
distinguished  service  medal  and  numerous  comir,en<Sdtions 
from  the  chief  of  police.   I  am  also  a  member  of  tha 
Norwalk  Guardians  which  is  an  organization  of  minority 
Norwalk  police  officers. 

I  stand  before  you  today,  at  this  subcommittee 
hearing,  to  advise  you  that,  to  the  best  of  my  knowledge 
and  personal  experience,  discrimination  against 
minorities  exists  within  my  municipal  police  department. 
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Unfortunately,  there  is  a  history  of 
discrimlnatlen  against  reinorities  at  the  Norwslk  Police 
Department.   A  law  suit  was  needed  during  the  1970'»  tO 
rectify  dieoriminobion  in  police  department  hicing« 
pronotional,  ao3ignfr,ent  and  polices  -  manual  policies. 

zn  addition  to  this  hlatocy/  the  numher  OE 

ininoritidB  promoted  to  supervisory  positions  in  NOtWBlk 

doea  not  re£lcct  the  propocllon  of  mlnoritidg  on  the 

force.   The  HorwalK  Police  Department  presently  ConsiBtS 

of  172  ofCiccts.   Of  the  172  officers.  24  are 

Xfrican-Amerlcan,  12  Are  Hiiipanic#  one  IS  ASiah/  and  One 

is  Indian.  Accordingly,  there  are  approxiinately  38 

minority  officers  cut  of  172  total,   however,  of  37 

supervisory  positiot^i,  only  two  ace  held  b/  minorities  - 

one  Af rican^Americen  and  one  KlapanlC.   Thus,  in  a 

police  force  with  a  22%  minority  representation,  only  5% 

of  the  aupervisoi/  positions  are  held  hy  minorities. 

[III.   DISCRIMIHATIOM  IM  THE   Ai'PLICATlON  OF  DISCIPLINARY 
SiZLEfiJ 

I  have  witnessed  discrimination  in  the 
application  of  discipline  within  my  departtnent. 
Caucasian  officers  have  consistently  received  more 
favorable  treatment  than  minority  officers. 


-  2  - 
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[A.    Caucasian  officer  charged  with  ilsk 
of  injury  to  a  minor.! 

One  such  incident  involved  a  Caucasian  officer 
charged  with  the  crime  of  risk  of  injury  to  a  minor. 
This  particular  patrol  supervisor  was  in  pursuit  of  en 
Af rican^Anterican  male  who  was  suspected  of  criminal 
activity  involving  a  firearm.  The  officer  entered  a 
dwelling  in  search  of  the  suspect  and  took  a  fourteen 
year  old  African-American  minor  who  resided  in  that 
dwelling  and  allegedly  used  the  minor  as  a  human 
shield.  The  police  officer  drew  his  gun  and  escorted 
the  minor  up  a  flight  of  stairs  as  the  officer  searched 
for  the  perpetrator.  The  officer  was  charged  with  the 
felony  of  risk  of  injury  to  a  minor.  The  charge  was 
reduced  to  a  misderreanor  and  he  was  granted  a  pre-trial 
diversionary  program  called  Accelerated  Rehabilitation 
which  required  two  yean  of  probation  and  corrununity 
service  work.  The  police  department  supported  this  plea 
agreement. 

This  Caucasian  officer  was  also  disciplined 
within  the  police  department.  He  was  prohibited  from 
patrolling  on  the  street  and  was  restricted  to  duties 
within  the  police  department  building  during  his  two 
year  probationary  period.   During  this  time  the  officer 
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wat  alloveA  to  odrve  on  a  board  which  evaluated 
promotions  for  police  officers  from  other  departments. 
This  particular  officer  did  not  complete  his  cotnmunity 
aervica  within  the  allotted  two  yedrs.   The  tlorwalk, 
Police  Deportments  however/  knowingly  allowed  this 
officer  to  continue  to  aerve  even  though  he  did  not 
comply  with  his  court  ordered  i^unlshment . 

(8.    Caucasian  Officer  Suspected  of  Payroll 

JtfpprQpri^ties.] . 

This  same  Caucasian  patrol  supervisor  was  also 
involved  in  a  payroll  scandal  in  which  overtime  paytnentt 
were  being  diverted  from  the  officers  who  had  worked  the 
overtirne  to  officers  who  bad  not  earned  the  extra  pay. 
Thia  payroll  incident  took  place  while  the  patrol 
supervisor  was  serving  hla  two  yeer  probationary 
period.  The  Norwalk  Police  Department  did  not  initiate 
an  independent  audit  but  instead  conducted  their  own 
investigation.  Although  the  police  department 
reimbursed  the  officers  who  worked  the  overtine/  it 
merely  transferred  the  Caucasian  patrol  supervisor  to 
different  administrative  duty  without  any  disciplinary 
action.  To  the  best  of  my  knowledge,  the  diverted  funds 
were  not  recovered. 
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[C.    Caur<»sl«n  Officer  Suspected  of  Larceny 
ifithin  the  Narcotica  Diviglon.l 

A  different  Caucasian  police  supeivisot  Mas 
suspected  o£  stealing  money  from  the  Karcotica 
Division.  A  warrant  for  his  arrest  was  prepared  but 
never  finalised  or  served.  This  patrol  supervisor  was 
given  the  opportunity  to  resign  and  take  a  Lieutenant's 
position  within  the  Sheriff's  Department.  Apparently* 
this  Caucasian  officer  not  only  avoided  discipline  but 
was  ultimately  rewarded  for  his  suspected  wrong  doing 
with  another  position  outside  the  Norwalk  Police 
Department. 

(D.    Mv  Personal  Expfirienre.l 

In  Kay  of  1991/  I  was  injured  during  8  training 
exercise  when  another  officer  accidentally  shot  ne  with 
an  electronic  Taser  weapon.  I  then  re-aggravated  that 
injury  on  December  22«  1991,  during  a  police  raid.  X 
applied  for  Worker's  Compensation  benefits  for  these 
injuries  and  received  certain  benefits. 

In  June  of  1993/  I  was  charged  with  wrongfully 
obtaining  Worker's  Compensation  benefits.  I  have 
consistently  maintained  my  innocence  of  any  wrong  doing 
in  this  serious  matter.  The  Noiwalk  Police  Department 
has  treated  roe  differently  than  it  treated  the  Caucasian 
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officers  who  wetd  charged  with  rnoro  serious  wrong 

1.  The  Ctucasian  officerc  mentioned  earlier  were 
promptly  notified  of  the  investigation  ogoinst  thetn,   X 
was  not  notified  in  •  timoly  Caehlon  of  the  internal 
investigation  conducted  in  my  cose.   Such  prompt 
notification  ia  required  under  the  police  officer's 
Collective  Bargaining  Agreement. 

2.  On  June  17,  1993,  Z  was  stripped  of  my  gun, 
badge  and  police  identification  card.  The  Caucasian 
officer  involved  in  the  "hunan  shield"  incident 
mantionod  earlier  wos  allowed  to  Keep  hia  gun,  badge  and 
identification  card. 

3.  When  I  was  placed  on  administxative  leave 
on  Xuguat,  18,  1993,  I  cequeated  permiasion  to  QX>tain 
employment  outside  the  police  department.   My  xeguest 

was  denied.  Agein,  the  Caucaslou  Officer  charged  with 
risk  of  injury  to  a  minor  was  granted  permission  CO 
perform  outside  work  while  on  adiTiiuistrative  leave. 

4.  After  I  was  injured  by  the  Taser  gun,  I  W88 
instructed  by  a  supervisor  not  to  report  my  injury  or 
file  a  law  suit. 

5.  The  Kotwalk  Pulice  Department  has 
consistently  refused  to  discluse  the  internal  aftallS 
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fil«  concerning  me  to  either  the  pcosscutur  or  my 

attorney.   The  police  depertinent  only  dlscloseiS  the 

Internal  fefffalrs  file  to  the  proseculoc  when  the  court 

ordered  it  to  do  so. 

The  Norwalk  Police  Deportment  has  not  disciplined 

its  police  officers  with  an  even  hdnd,   Instead^  th« 

department  h»8  favored  Cducasian  officers  and  treated 

me,    a  minority,  unfairly. 

[iv.        Diacrinination  alao  ezista  within  the  NorwalK 
Police  Qftiq^vn   Union. 1 

Z  wish  I  could  e«y  that  the  Police  Officer*! 

Union  hag  fought  for  try  right  to  equal  treatment.  To 

the  contrary,  the  current  president  of  the  Police 

Officer**  Union  in  Norwalk,  who  is  a  Caucasian,  has 

perpetuated  the  discrimination  against  minorities  within 
the  police  department. 

For  instance,  the  union  president  has  not  shown 
support  for  me  in  my  current  situation  while  he  has 
consistently  supported  Caucasian  officers,   whan 
Caucasian  officers  have  been  involved  in  criminal  or 
civil  legal  matters,  the  union  president  would  recruit 
other  officers  to  appear  in  court  to  offer  moral 
support.  The  union  president  has  not  encouraged  other 
officers  to  support  me.  Through  the  present  time,  the 
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union  president  has  even  posted  memos  throughout  the 
department  esking  o£ficors  to  appear  in  court  and  offer 
support  to  other  offiocrai   During  my  0060/  there  have 
been  eases  pending  against  Caucasian  officers  in  which 
the  union  president  posted  mcmoe  requesting  support 
which  included  Inotructions  to  appear  in  the  various 
courts.   The  union  president  has  not  done  thie  in  my 
case. 

The  union  president  ond  vice  president  hove  also 
denied  all  m/  grievances  concerning  the  charges  against 
me  and  have  not  forwarded  a&7  of  then  to  arbitration. 
V,      C0NCLU6IQM 

The  treatment  1   have  received  leads  me  to 
conclude  that  menbers  of  the  Norvalk  Police  Depertpent 
odminiatcation  have  ai»C(  i<ninaV.ed  against  ido  becauaa  Z 
am  Hispanic.  The  oiulti-cultucal  community  of  NorwalK# 
awace  of  many  o£  tht^isu  incidents  q£  disciimination, 
uannot  expect  to  be  treated  fairly  when  their  first  line 
of  defense,  the  polica  officec  on  the  street,  is  treated 
unfairly. 
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Because  I  have  been  discriralnated  a^dinttf  X  Mv« 
focmelly  put  the  NotwalK  Police  Depactmeot  and  the  City 
of  NorwalK  on  notice  that  I  will  be  bcln^ing  a  civil 
action  aeeking  damagea. 

Z  thank  the  mambera  of  the  lubcommitte^  for 
allowing  ane  thl«  oppoitunlty  to  *PiJ««c  befoc«  you  today* 


oeosb  (1-9) 
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TPOA  -  DALLAS 

Ttxas  PflBca  OfTlMre'  Association  -  Dsitas  Chapter 

P.O.  Box  150305  Dallas.  Texas  75315-0305 

M11  wvynnctwoQci  vihhob  Profscsionai  Buiioing  -  :^uits  14U  •  uaiiae,  laxae  /9a24 

Offlca  (214)  941-9295  FAX  (214)  941-8277 


Pr»a»nf atinn  h©for«  th*  Subcomittoo 

on  Select  Education  and  Civil  Rights 

Presented  by  the  Dallas  Chapter  of  the 

Texaa  Peace  Officers  Association 

March  23,  1994 

Prepared  by  Calvin  J.  Howard 
Pounder  of  TPOA-DALLAS 


To  this  distinguished  body,  I  would  like  to  than]c  you 
for  giving  the  Dallas  Chapter  of  the  Texas  Peace  Officers 
Association  an  opportunity  to  make  thlG  presentation 
before  you.       I 

1   AMI  Calyla  J.  Mytiraid,  a  retired  Dallas  follce  Officer, 
Founder  of  the  Dallas  Chapter  of  the  Texas  Peace  Officers 
Association,' past  National  Chairman  of  the  National  Black 
Police  Association  and  inmediate  Past  Regional  President 
for  the  Southern  Region  of  the  National  Black  Police 
Association.  In  my  previous  positions  of  leadership, 
am  no  stranger  to  the  Equal  Onployment  Opportunity 
Conunission  (BEOC)  and  the  lack  of  confidence  African 
American  law  enforcement  practitioners  have  in  this  agpncy. 

On  behalf  of  the  membership  of  the  Dallas  Chapter  of  ' 
the  Texas  Peace  Officers  Association,  please  accept  our 
deepest  apologies  for  not  being  present  to  personally 


"SrttfO/W  the  080  between  the  AfrkMn  Amarlran  community  end  the  law  enfOfounent 
oatQblJehmeni  through  mutual trvst,  respect,  sommHinMl.  And poaitlva ititerttctkHi' 
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pra««nt  to  you  our  concerns r  as  they  relate  to  the  Equal 
Onployment  0{jpoctunity  Commission,  and  the  manner  in 
which  invesLiqatluni}  have  been  handled  when  eonplaints 
of  racial  discrimination  are  brought  against  a  law 
enforcement  agency,  and  in  particular,  the  Dallas  Police 
Department. 

we  have  forwarded  to  you  for  your  perusal,  documents 
and  newspaper  elippin<f  £roiii  Dollas ,  Lo  bup^n^&L  uux  uldliats 
that  racial  discrimination  within  our  law  enforcement 
agencies  in  the  90 's  are  just  as  prevalent  in  today's 
society  a6  they  were  in  the  70*3.  ComplaintB  filed  with 
EBOC  by  Dallas  African  American  law  enforcement 
practitioners  and  citizens  have  resulted  in  individuals 
and  our  organization  asking  for  immediate  Right  to  Sue 
Letters,  since  we  have  very  little  If  any  confidence 
in  BBOC,  and  what  they  call  conducting  an  independent 
investigation  Intn  dinrri mi  nation  complaints  against 
our  law  enforcement  agencies,  be  they  local,  state  or 
federal  agencies  and  in  particular,  the  Dallas  Police 
Department.  We  have  found  those  complaints  investigated 
by  EEOC  which  resulted  in  a  negative  finding  for  the 
complaining  party,  have  been  used  by  the  law  enforcement 
agency  or  governing  body  against  the  complaining  party 
when  relief  is  sought  in  courts. 
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Many  African  American  law  en£orceiaenL  or^aiiixations  suph 

as  tha  Dallas  Chapter  u£  the  Texap  PfflCC  0CfiCfi£6 

Association,  an  affiliate  of  the  National  Black  Police 
ABseeiai:l(:>n,  were  founded  to  address  concerns  and  complaintB 

of  racial  discrimination  against  African  American  officers 

and  citizans.  When  oomplainte  of  aiaeonduct  and 

discrimination  on  the  part  of  our  law  enforcement  officers 

aro  brought  to  the  attention  of  heads  of  our  law  enforcement 

aaenciest  there's  little  if  any  art  inns  ^alf»n  AQainst 

thes^  nffi rorn  and  no  signa  of  raliaf  for  tha  oomplainlng 

party,  which  leaves  one  to  seek  nut  1?R0C.  When  the  voice 

of  the  governing  body  or  the  law  enforcement  agency  has 

more  weight  than  the  affected  employee  or  grieved  party, 

what  is  BuppoRe  to  be  an  Independent  investigation  conducted 

by  BEOC  iti    influenced  by  the  law  enforcement  agency, 

which  leaves  the  affected  party  no  alternative  than  to 

seek  relief  in  District  or  Federal  courts. 

Attempting  to  find  legal  representation  to  handle  these 
discrimination  complaints  against  our  law  enforcement 
aganoies.  h«vo  oauaed  many  individuals  and  erganizations 
to  dismiss  their  complaints.  If  BEOC  would  conduct  these 
investigations  without  influence  or  interference  from 
the  agency  or  governing  body  being  investigated,  there 
would  be  no  need  for  such  a  hearing  as  being  conducted 
today.  Before  the  Equal  Btaployment  Opportunity  Commission 
can  booomo  an  effeotivo  ageney,  ^hcrc  needa  hA   be  o  aerioua 
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looK  into  BEOC  to  determine  if  this  agency  exenplifies 
its  name,  EOUAL  EMPLOYMENT  OPPORTONITY. 


Thank  Ynu. 
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^  J^  ^    GOVERNMENT  OF  THE  DISTRICT  OF  COLUMBIA 
METROPOLITAN  POLICE  DEPARTMENT 

WASHINGTON,  D.C.  20001-2188 


APR  14 1994 


APR  1  2  1994 

Honorable  Major  R.  Owens,  Chairman 
Subcommittee  on  Select  Education 

and  Civil  Rights 
Committee  on  Education  and  Labor 
U.S.  House  of  Representatives 
518  House  Annex  I 
Washington,  D.C.   20515-5107 

Dear  Congressman  Owens: 

This  is  in  response  to  your  subcommittee  oversight  hearing  held 
on  March  23,  1994,  concerning  equal  employment  opportunity  in  law 
enforcement  agencies.   The  Metropolitan  Police  Department  is 
proud  of  its  tradition  and  commitment  to  extending  opportunities 
to  all  employees.   We  are  continuously  vigilant  in  observing 
employment  situations  that  may  have  adverse  impact.   In  doing  so, 
I  believe  that  the  Metropolitan  Police  Department  is  in  the 
forefront  on  this  issue  of  equal  opportunity  in  law  enforcement. 

Since  I  was  not  afforded  an  opportunity  to  testify  before  the 
committee  on  this  important  subject,  I  have  enclosed  a  summary 
that  profiles  the  workforce  in  our  Department  which  I  request  be 
made  part  of  the  record. 

Should  you  have  any  questions  regarding  this  matter,  please 
contact  me  on  (202)  727-4218,  or  have  your  staff  contact 
Inspector  Winfred  L.  Stanley,  Director  of  the  Labor  Relations 
Division/Equal  Employment  Opportunity  Office,  on  (202)  727-4376. 


Thomas 
of  Police 


Enclosure 
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A  Diversified  Workforce:  The  Metropolitan  Police  Department 


For  the  past  twenty-five  years  the  Metropolitan  Police  Department  has  been  and  remains 
committed  to  making  equal  employment  opportunities  for  its  employees  a  reality.  The  entire 
workforce  with  regard  to  hiring,  promotions,  special  assignments  and  transfers  is  continuously 
undergoing  analysis  in  order  to  determine  where,  if  any,  past  practices  of  discrimination  have 
adversely  impacted  upon  minorities  and/or  protected  classes.  These  analyses  are  used  to  correct 
any  procedures  or  policies  identified  as  having  adverse  impact.  Currently,  this  agency  has  5,018 
sworn  and  civilian  employees,  of  which  sixty-nine  percent  (69%)  are  African  American,  twenty- 
nine  (29%)  are  female,  and  seven  percent  (7%)  are  Hispanic.  Asian  and  Native  American 
employees  represent  less  than  one-percent  of  our  department  given  the  fact  that  their  population 
is  less  than  two  percent  (2%)  of  the  City's  population.  Presently,  the  District  of  Columbia 
Government  has  approximately  745  Hispanic  employees,  of  which  forty-one  percent  (41%)  are 
employed  by  the  Metropolitan  Police  Department. 

The  representation  in  the  command  ranks  is  indicative  of  an  agency  that  has  been  in  the 
vanguard  of  extending  opportunities  to  all  who  strive  to  enhance  their  career  and  are  dedicated 
to  providing  progressive  leadership  in  police  service.  African  Americans  comprised  sixty 
percent  (60%)  of  the  Assistant  Chiefs,  fifty-five  percent  (55%)  of  the  Deputy  Chiefs  and  fifty 
percent  (50%)  of  the  Inspectors.  The  current  Chief  of  Police  is  African-American.  In  addition, 
there  are  four  (4)  female  Inspectors,  one  (1)  Hispanic  Inspector  and  one  (1)  female  Deputy 
Chief.  The  representation  of  protected  classes  in  the  middle  management  ranks  which  consist 
of  Captains,  Lieutenants,  and  Sergeants  indicates  that  employees  of  all  races,  gender,  and  ethnic 
origins  are  availing  themselves  the  chance  to  move  up  the  career  ladder.  At  present,  African 
Americans  occupy  fifty-two  (52%),  females  represent  seventeen  percent  (17%)  and  Hispanics 
hold  four  percent  (4%)  of  these  middle  management  positions.  In  addition,  we  have  women 
assigned  to  tasks  that  run  the  spectrum  of  assignments  throughout  the  department  to  include  but, 
not  limited  to:  Patrol  Officers,  Investigators,  Technicians,  K-9  Officers,  Crime  Scene  Search 
Officers,  Helicopter  Pilot,  Firearm  Examiners,  Hostage  Negotiator,  Instructors  and  Motorcycle 
Officer. 

Tne  Metropolitan  Police  Department  stands  proud  of  its  affirmative  action  efforts.  This  includes 
ensuring  that  recruitment  activities  reach  all  potential  candidates,  utilizing  the  skills  of  all 
employees  to  the  fullest  extent,  providing  opportunities  for  employees  to  improve  their  present 
skills  and  develop  new  skills  to  enhance  their  job  performance.  Truly,  the  Metropolitan  Police 
Department  reflects  the  community  in  which  it  serves. 
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JAMES   W     MCMAHON 
SUPERINTENDENT 


NEW  YORK  STATE  POLICE 

PUBLIC  SECURITY  BUILDING 

STATE  CAMPUS 

ALBANY.  NEW  YORK    12226 


June    8.     1994 


Honorable  Major  R.  Owens 
Member  o£  Congress 
U.S.  House  of  Representatives 
Subcommittee  on  Select  Education 

and  Civil  Rights 
518  House  Annex  I 
Washington.  DC   20515-6107 

Dear  Congressman  Owens: 


I  am  replying  to  your  letter  of  May  20, 
Deputy  Superintendent  J.  Michael  Hulihan,  who 
Division  service  in  April  1994. 


1994  to  former 
retired   from 


The  demographics  of  the  State  workforce  as  maintained 
by  the  State  Labor  Department  are  as  follows,  based  on  a  total 
workforce  of  8,522,000i 

82%  White 
45%  Female 
14%  Black 
9%  Hispanic 

New  York  State  correctional  facilities  currently  house 
64,500  inmates.  The  inmate  population  is  roughly  50%  Black; 
15%  White;  and  33%  Hispanic.  Women  comprise  5.4%  of  the  prison 
population. 

I  hav&  enclosed  copies  of  other  relevant  documents 
referred  to  in  your  letter.  I  hope  this  information  is  helpful 
to  you. 


Sincerely, 


Act^ 


jSoTiTi   Folino 
Dep^y   Superintendent 


\^i.^ 


Enclosures 


THE  GOVERNORS  EXCELSIOR  AWARD 

1992 

"aUALITY    AT    WORK" 


CCNL.7  REV.3-7I 
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NEW  YORK  STATE  POLICE 


MEMORANDUM 


Troop Station  Division  Headquarters 

Date March  11.  199'J 


To:        Deputy  Superintendent  J.  Michael  Hulihan 

From:       Captain  Theodore  A.  CooKjL/llf rtlrnatj ve  Action  Officer 

Subject      SPECIAL  DETAIL  ASSIGNMENTS 

The  Affirmative  Action  Office  has  conducted  a  survey 
relating  to  member  assignments  to  Special  Details. 

Members  are  selected  to  some  of  these  assignments  based 
on  those  individuals  responding  to  a  Division  Headquarters  teletype. 
File  in  message,  announcing  an  opening  to  that  Detail.  Other 
assignments  are  made  at  the  discretion  of  each  Troop  Commander. 

The  Troop  Commander's  selection  process  is  based  on 
memorandums  on  file  at  Troop  requesting  assignment  when  a  future 
opening  exists  or  by  memorandums  submitted  from  individuals 
responding  to  a  Troop  teletype  message  announcing  an  opening  on 
that  Detail. 

Minority  and  female  members  are  encouraged  to  apply  for 
these  positions.  However,  some  Details  including  the  Scuba  Team 
and  Aviation  Unit  lack  minority  and  female  representation. 

Attached  for  your  review  are  Manual  outlines  describing 
qualification  requirements  for  each  Special  Detail  as  well  as  copies 
of  teletype  messages  from  Division  Headquarters  and  Troop 
Headquarters  announcing  openings  on  Special  Details. 

Attachments 
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Ui-.LIl   AL&K  ftLUi-     .       .   .        - 

00253    ^  FILE  14    SP  ALBANY  NYIOIOOOO      FEB  17-94 

TO   "     'all  state  police  installations  -  COPY  TO  ALL  NON-TELETYPE  STATIONS 

THE  DIVISION  OF  STATE  POLICE  ANTICIPATES  CONDUCTING  A  BASIC  CsNINE  HANDLER 
SCHOOL  TO  BE  HELD  AT  THE  COMSTOCK,  NEW  YORK  TRAINING  FACILITY,  COMMENCING 
IN  APRIL  1394,  TO  FILL  POSITIONS  IN  TROOPS  "B"  (ZONE  2),  "C"  (ZONE  2), 
"F"  (ZONE  1  OR  2),  "G"  )  ZONE  1,  2,  OR  3J  AND  "K"  (ZONE  2  OR  3). 

nEMBERS  SELECTED  WILL  ATTEND  A  SIX  MONTH  INTENSIVE  TRAINING  COURSE  REQUIRING 
EXTENSIVE  OUTDOOR  ACTIVITIES. 

MEMBERS  REQUESTING  THIS  ASSIGNENT  MUST  MEET  THE  FOLLOWING  MINIMUM  REQUIREMENTS: 

1.   HAVE  AN  OVERALL  PERFORMANCE  RATING  OF  AT  LEAST  "EXCELLENT". 

BE  IN  EXCELLENT  PHYSICAL  CONDITION. 

AGREE  TO  SERVE  IN  THE  ASSIGNMENT  FOR  AT  LEAST  4  YEARS  FROM  THE  DATE  YOU 
COMPLETE  THE  CANINE  TRAINING  PROGRAM. 

POSSESS  A  SINCERE  INTEREST  IN  ANIMALS  AND  UNDERSTAND  ANIMAL  BEHAVIOR. 

AGiiEE  TO  ALLOW  THE  BIO-CENSOR  DOS  TO  LIVE  IN  YOUR  RESIDENCE. 

AGREE  TO  COMPLETE  A  QUESTIONNAIRE  TO  DETERMINE  YOUR  SUITABILITY  FOR  THIS 
ASSIGNMENT. 

•lEMBERS  INTERESTED  IN  THESE  POSITIONS  SHALL  REPLY  IMMEDIATELY  BY  RETURN  TERMINAL 
lESSAGE  TO  THE  FIELD  COMMANDER,  ATTENTION  CAPTAIN  WILLIAM  WARBURTON,  SPECIAL 
SERVICES.   REPLY  TERMINAL  MESSAGE  IS  TO  BE  FOLLOWED  BY  A  COMPLETED  ABSTRACT  AND 
■lEMORANDUM  THROUGH  CHANNELS  WITH  APPROPRIATE  ENDORSEMENTS  FROM  STATION,  ZONE 
%ND  TROOP  COMMANDERS.   REPLY  MEMORANDUMS  TO  BE  FORWARDED  TO  THE  FIELD  COMMANDER 
;-!Y  MARCH  14,  1934. 

THIS  TERMINAL  MESSAGE  IS  TO  BE  READ  AND  INITIALED  EiY  ALU,  MEME^RS. 

^UTH  COL  JAMES  W  MCMAHON  -"-i  Oii  ED?  E.-J'  K2C  f  ?  PIO  AC>£V>j>T  <U^pT.K;i  TEL 

DEPUTY  SUPERINTENDENT  OvT  DOL  SEI  S?S   _.._  WRK >S>_ S?V 

FIELD  COMMANDER  FAVREAU  1-15  PM 


339 


CSS 


a;.;-!, 

\ 


iaDAl.£  -  C\JrV    TC  ALL  TROOP  "I"  STATION; 


:-fErnR£fu:JL  13  riACiT  T;j  Tfi^?r;J.^)AL  r;;3SAGE  G:-1GTCC253  file  14,  FEBKLIA3V  17,  l'5'i4, 
A:.;0r?E3St-.O  TO  A:.L  r,r>    :r,-frrAi.:.ArT;j?;3.   THE  REFEREN'CEC-  fitSSAGE  HAS  BEErJ  r^.'-IENCED 
rO  Ir.'U:.L;UE  A  Cfi-'-'-'-'J.    >:Ar.-:;'_ES  F'JCITIC^  I^J  TrjCOP  "L"  CZC-E  1).   Ti-IE  A^E^JE^D 
f*;!-S'7An^  ;-\EAi,'S  a;-?  F.j:.L'^!«^i>: 

THE  DiVlSICN  OF  3TATE  HOLICE  ANTICIPATES  CONDUCTING  A  BASIC  CArJirJE  HANDLER 
L:;.;:-fOiJL  TO  DE  HELO  AT  THE  COnSTCCK,  NEW  YORK  TRAINING  FACILITY,  COM.-IENCING 
IN  APRIL  19-H4,  TO  FILL  POSITION'S  IN  TROOPS  "B"  (ZONE  1),  "C"  (ZONE  25, 
■■F"  ;Z0-.-^  1  OR  ;;1;  "G"  (ZONE  1,  2  OR  3)  "K"     (ZONE  2  OR  3)  AND  "L"  (ZONE  1'.  ' 

MEMBERS  SELECTED  WILL  ATTEND  A  SIX  MONTH  INTENSIVE  TRAINING  COURSE  REO:UIRING 
EXTENSIVE  OUTDOOR  ACTIVITIES. 

.".EMBERH  REQUESTING  THIS  ASSIGNMENT  MUST  MEET  THE  FCLLGWING  MINIMUM  REGUI REMENTS: 

1.  HAVE  AN  OVERALL  PERFORMANCE  RATING  OF  AT  LEAST  "EXCELLENT". 

2.  BE  IN'  EXCELLENT  PHYSICAL  CONDITION. 

3.  Afj:.-tE  TO  SERVE  IN  TWE  ASST5MEMNT  FOR  AT  LEAST  4  YEARS  FROM- THE  DATE  YOU 
CfiMPLETH^  THE  CANINE  TRAINING  PROGRAM. 

~.     POSSESS  A  siNi;EKr:   interest   in  animals  and  understand  animal  behavior. 

f.   Ae^^■Ll-  TC  ALLGU'  the  B.tO-SENSOR  DOG  TO  LIVE  IN  YOUR  RESIDENCE. 

rr..   AGREE  TC  COMp;  FT  E  A  ;.3UESTICNNAIRE  TO  DETERMINE  YOUR  SUITABILI'Y  FOR  THIS 
ASaiGNMENT. 

rEMBEKS  INTERESTED  IN  THESE  POSITIONS  SHALL  REPLY  IMMEDIATELY  BY  RETURN  TERMINAL 
MESbAOE  'IC  THE  F.'ELD  CGM^'^tANOER,  ATTENTION  CAPTAIN  WILLIAM  ',;ARBURT0N,  SPECIAL 
•^ERVILES.   REPLY  TERMINAL  MESSAGE  IS  TC  BE  FOLLOWED  BY  A  COMPLETED  ABSTRACT 
ANO  MEMMRANOUM  THROUGH  CHANNELS  WITH  APPROPRIATE  ENDORSEMENTS  FROM  STATION, 
ZONE  AND  TROUP  COMMANDERS.   REPLY  MEMORANDUMS  TO  BE  FORWARDED  TO  THE  FIELD 
i;UMMAr.l)L:R  BY  MARLH  14,   l-3'34. 

;hIS  TERMINAL  MESSAGE  IS  TO  BE  READ  AND  INITIALED  BY  ALL  MEMBERS. 

AUTH  COLONEL  JAMES  'X    MCMAHON 

FIELD  COMMANDER  FAVREAU  2-17  PM 


File  14 
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SP  Albany,  New  York 


September  26,  1991 


Toi   All  Troop  and  Detail  Commanders  -  All  SP  Installations 
Copy  to  all  non-terminal  SP  stations 


It  is  anticipated  that  the  Division  will  be  filling  existing 
vacancies  on  the  Mobile  Response  Team  and  creating  a  statewide 
pool  for  future  replacements. 

Bacic  qualifications  are  as  follows: 

(1)  You  must  have  been  a  Trooper  for  at  least  two  years. 

(2)  You  must  be  in  outstanding  physical  condition. 

(3)  You   must   pass   a  pre-selection  muscular  strength  and 
endurance  test,  and 

(4)  You  must  be  recommended  by  your  Troop  Commander. 

The  selection  process  will  include  the  muscular  strength  and 
endurance  test  (requirements  are  listed  in  Article  12.1  of  the 
Mobile  Response  Team  Manual),  a  firearms  proficiency  test  and  an 
oral  interview  to  be  conducted  at  Division  Headquarters. 

Any  member  interested  should  submit  a  memorandum,  through 
channels,  outlining  qualifications  to  the  Field  Commander,  no 
later  than  October  21,  1991.  Abstracts  should  be  prepared  and 
attached  by  Troop  or  Detail  supervisors  along  with  first  and 
second  line  supervisory  endorsements. 

Inquiries  regarding  the  physical  requirements  and 
information  on  the  duties  of  the  Mobile  Response  Team  may  be 
directed  to  Sergeant  Claude  L.  Bennett  -  Team  Coordinator  -  at  SP 
Fonda  (518)  853-4790. 


Authorityi   Colonel  Joseph  J.  Stro jnows)ci.  Field  Commander 
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Eli:63       "^'^t'rLt'"^14  '''SSP  Cfi,WyWAli',Uf\    Nyi34C'r(iO  NOV  lS-93 

10  ALL  TKOCP  "E"  STATIONS  ••  COPIES  MAILED  TO  NON  TT  STATIONS 

ATTN:    ZONE  AND  STATION  COMMANUERS 

WITH  THE  POS'JIRiILITY  OP  AN  OPENING  ON  THE  TROOP  "E"  .308  RIFLE  PROORAM  AND  THE 
SCHEDULING  OF  A  FIREARMS  INSTRUCTOR  SCHOOL  SOMETIME  IN  EARLY  199-1,  UNIFORM 
TROOPERS  WISHING  TO  BE  CONSIDERED  FOR  EITHER  ASSIGNMENT  ARE  TO  SUBMIT  A 
MEMORANDUM  THROUGH  CHANNELS  RERUESTIN6  SAME. 

IN  ORDER  TO  KEEP  THE  REQUEST  FILES  CURRENT,  ALL  PREVIOUSLY  SUBMITTED  REGUESTS 
DATED  PRIOR  TO  JANUARY  1,  l^gs  WILL  BE  PURGED.   NEW  REQUESTS  WITH  ZONE 
ENDORSEMENTS  ARE  TO  BE  FORWARDED  TO  TROOP  HEADQUARTERS  NO  LATER  THAN 
•JECEMBER  20,  1393. 

ZONE  HEADHUARTERS  ACKNOWLEDGE  RECEIPT  OF  THIS  MESSAGE 

\UTH  MAJOR  DAVID  L  CHRISTLER 

TROOP  "E"  COMMANDER  BRUTDN      2-lb  PM 
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ALL    ~ R 0 0 P   H E ■'■  Z'Q>:^P.^l'z-'z~f>~l''' "•' ? - N! D ^    T " 


■fi-'--:\--- 


C;    ■rp;;7^;T^!^:    COU- 


•ME 


~-:C'0-'    C0^1^:^^ND;l':■^    ARE    to   CANV'AJ   all    ^E?1cER'?   of    "HEIR   Cv^^l^'AND   FOR    " 
"  "JTERE rTED    IV   VOLUNTEERIN'"   FQ='    AcSI'T^^vilEN"^    TO   THEIR    TROO^'   5CIJ5A    DE 
.2:jr!   AD'.'IfE    ':■-    ACADE-*1Y    3"    TELE~''-'E    C'N   rip    ^■■£fOr'^    ^A '    IP- '•-•■?■.-, 


T  A  -  .' 


OC      'Cifirii;''''^^^',     ^T     ~"'!C 


ILi.    5'E    AD-.-IoEi:'    0- 


I  A  t  •{  -  K  r- 


*    ?RELIMIN;fRr    S^ilM    "^E?T   W: 

r'.'RT"'C    THE    '•JEFK    OF    5-'r5'f''j,    ^LL    \yip    '5"^^"'' JON? 

E'^AC"    ■'■'''IE    ANT    PLACE    AS   500"'   A'r    APRAK'OE^'EN"?    AR: 

OOM'STST  0-  A  ?OvYD.SWII^  '-'"IC-*  irILL  INCLUDE  "HE  E-'REAST-c  IDE- 5ACK  vl 
■^-'•'I  T'OL-'-I'^l  ■-TROKES--A  Z?"";!  -  L'f'DER')A~£R  S^  !  ^  ON  A  SINGLE  HELD  B-Er 
"■■'JINC-  A^'  'NERT  SWII^I^ER  2'?''D?  --~RE-0  w--"^ER  ■•.'ITHOU^  DRC-!-'NRR0O'^I?-'' 
1-    !''"iK.iT7>jnrii_i::   i»iINL'TEO    "^'-'JS    0   •'''^•'J'''EO    W I "'■'-'    -ANDS   OL'"!'    l^    ""HE    WA~ER-. 

"1,.-.    sirvfjrp    !,'I'!'H   ANY    ^LLE.R''':E't- '. O'^'-'E-    ~^A^'    D-'JC    REAC~'0^■'■  -  -    ON'    AN-''    - 
'■■■•ET■•TCA"'■!n^'    --    WHO    "AS    f!.--E  =  Er     ^f'i'    SERIOU? 
.'=;•,:■    .._    rip    ..jTTu    ,^    t^TCTopy    0-     -E':- 1-'"  JR''     I 
C"i;!;vi     T  K; .';  7  i\:  7  !■.:.■■;    i     '•'EE-IC^L     E'='-M     «TLL     ?E     ''■IVE 

i.!jT;.    f^fi  .'0'^    LEIGH    F    HU-vT  SEN'/MOYE- 


;pi«     Q- 


343 


■A    16Sl-162ri  05/16/Q6  1231053  C)ACA026'*6 
QTUE  ALSP  GALIi  QACA  READ 
OACA  OHQT  AL'JF-  GALB 

00111  FILE  14     SP  ACACiEMY     NY1012000     hAY  16,1986    ADDED 

TO  TO  ALL  SF'  STATIONS  (COPY  TO  NON-TT  STATIONS) 

PD  ALBANY  (COPY  TO  ALBANY  FIRE  DEPT  ) 

MESS  SOOQa  -  FILE  -  MAY  8,1986  -  RE-.NOi.'ICE  SCUBA  TRAINING 

SWIMMING  TESTS  WILL  BE  CONDUCTED  ON  THE  DATES  LISTED  DELDU. 

ALL  MEMBER/VOLUNTEERS  ARE  TO  REPORT  TO  THE  MOST  CONVENIENT  LOCATION. OR  AS 
DIRECTED  BY  THEIR  TROOP  COMMANDER, AT  THE  TIMES  NOTED. 

CANIDATES  UILL  REQUIRE  ONLY  BATHING  SUIT  AND  TOUEL  -  NO  SUIMMING  AIDS, GOGGLES , 
OR  CONTACT  LENSES  UILL  BE  ALLOWED  DURING  TEST. 

TRRQP  COMMANDERS  UILL  PROVIDE  TRANSPORTATION  ONLY  -  OVERTIME  AND/OR  EXPENSES 
ARE  NOT  AUTHORIZED. ONLY  IN  THE  EVENT  OF  ANNUAL  LEAVE, TROOP  SPECIAL  DETAIL, OR 
COURT  APPEARANCE  -  AN  ALTERNATE  DATE  OF  5/28/86  IS  AVAILABLE  AT  SP  ACADEMY  AT 
l:30PM.USE  OF  THE  ALTERNATE  DATE  WILL  REQUIRE  A  TELETYPE  STATING  NAME  S  REASON. 

TENATIVE  TRAINING  ALLOTTMENTS  FOR  EACH  TROOP< EXCLUDING  MRT  PERSENELL )ARE : 
A-2:D-2;C-0;D-A;E-3;F-l:G-4;  AND  K-4    -    OUTSIDE  AGENCY-6 

DATE  DAY  TIME         LOCATION 

MAY  19  MONDAY  10:00AM  WEST  POINT  ACADEMY  POOL 

MAY  20  TUESDAY  9:00AM  SYRACUSE  UNI VERSITY-WOMENS  BLDG-SIBLEY  POOL 

MAY  21  WEDNESDAY  1 :30PM  SUNY  AT  ALBANY  POOL 

MAY  22  THURSDAY  9:00AM  SUNY  AT  PLATTSBURGH-MEMORIAL  HALL  POOL 

SENIOR  OR  A5ST.SR.  DIVERS  ARE  REQUESTED  TO  ASSIST  AT  EACH  LOCATION  NEAREST 
THEIR  RESPECTIVE  TROOPS: 

WEST  POINT     -     TROOPS  K  AND  F 

SYRACUSE       -     TROOPS  A-E-C-D 

ALBANY         -     TROOP  G  AND  OUTSIDE  AGENCIES 

PLATTSBURGH    -     TROOP  B 

ATTN  SR.  DIVERS  -  ONE  AIR  TANK, REGULATOR, WT .BELT, AND  BLACKED  OUT  MASK  UILL  BE 

NEEDED  FOR  TEST  USE. YOU  UILL  REQUIRE  B/SUIT,  TOUEL  .MASK  ,«  FINS. 
ATTN  MRT  MEMBERS-  MRT  PERSONELL  UILL  TEST  ON  5/28/86  AT  ALBANY  AT  1:30PM. 

ATTN  PD  ALBANY   -  REQUEST  PTLMN.  VINCENT  P.  IGOE(  NYSP  CERTIFIED  DIVER)  TO 
ASSIST  AT  ALBANY  TEST  SITE. 

TROOP  COMMANDERS  UILL  BE  ADVISED  ON  5/23/86  OF  ALL  MEMBERS  QUALIFYING  FOR 
TRAINING  EXCLUDING  MRT  PERSONELL  AND  MEMBERS  REQUIRING  ALTERNATE  DATE  TEST. 

AUTH  MAJOR  LEIGH  F.  HUNT  SENT/MOYER  3:20PM 


QENL.7R«v.3-73 
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NEW  YORK  STATE  POLICE 


MEMORANDUM 


T roop  H  St  at  i on  SP  Academy 
Date April  4.  1994 


To: 


From: 


Major  Fred  H.  Aron,  Director  of  Training 


Technical  Sergeant  John  R 


> 

.  Knoetgen  Jr^x*^ 


Subject : 


SCUBA  TRAINING  -  NOVICE  SCHOOL 


Approval  is  requested  to  conduct  a  Novice  SCUBA 

School  from  May  30,  1994  through  July  01,  1994.  The  five  week 

school  is  necessary  to  provide  15  new  Divers  to  the  following 
Troops; 


Status  (June  1 ,  1994) 


Troop 

Troop 
Troop 
Troop 
Troop 
Troop 
Troop 
Troop 


6 
6 
5 
8 
7 
7 
6 
4 


Divers 
Di  vers 
Di  vers 
Di  vers 
Divers 
Di  vers 
Divers 
Di  vers 


Recommended  Trainees 


2 
2 
3 
0 
1 
1 
2 
4 


As  Of  June  1,  1994  the  Division  wide  Scuba  unit 
will  be  at  approximately  75*  of  its  authorized  strength.  Troops 
"C"  and  "K"  will  be  at  only  half  strength.  The  last  Novice 
Scuba  school  was  conducted  October  1991.  In  addition,  the  City 
and  County  of  Albany  have  requested  such  training  for 
approximately  10  of  their  members.  The  Rhode  Island  State 
Police  and  New  York  City  Police  Department  also  have  requested 
to  send  two  members  each. 

A  minimum  of  six  NYSP  Instructors  would  be  required 
resulting  in  a  Field  Draw  of  21  members.  Academy  lodging 
requirements  would  be  approximately  for  20. 

Candidates  seeking  appointment  to  the  Scuba  Team 
must  meet  the  following  physical  testing  standards.  Those  not 
meeting  these  minimum  standards  will  not  be  further  considered. 
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A    -    SCUBA    DETAIL    ORIENTATION 

Familiarize   candidates   with   duties    and 
responsibilities    of    dive    team  members, 
as   well    as   medical    and   occupational    risks 
associated   with    SCUBA   detail    operations. 

B    -    SWIM   TEST 

1.  1/4  mile  swim  -  less  than  14  minutes 

2.  75  foot  underwater  swim  on  one  (1)  breath  hold 

3.  15  minute  tread  water 

4.  3  minute  tread  water  with  hands  over  head 

5.  Retrieve  8  lb.  "brick"  from  12  foot  depth 

6.  Claustrophobic  test 

7.  Swim  two  lengths  of  the  pool  using  snorkel  only 

C  -  PHYSICAL  TEST 

1.  Run  1  1/2  miles  in  less  than  13  minutes 

2.  Scale  a  6  foot  wall  -  without  a  running  start 

3.  Equipment  carry  -  400  yards 

D  -  DIVER'S  MEDICAL  EXAMINATION 

Upon  satisfactory  completion  of  B  and  C,  candidate's 
will  report  to  Employee  Health  Services,  Bldg  #1, 
State  Campus,  Albany,  NY  for  a  Diver's  Physical. 
This  will  be  completed  prior  to  selection  of  the 
Novice  School  participants. 

Troop  Commanders  are  to  survey  their  commands  and 
identify  personnel  who  are  interested  in  the  Division  Scuba 
Diving  Program.  If  approved,  it  is  requested  that  Troop 
Commanders  identify  the  candidate  by  teletype  no  later  than  May 
4,  1994. 

Preliminary  swim  tests  for  candidates  would  be 
scheduled  for  May  10,  1994  at  the  SUNY  pool,  Albany,  New  York. 
Starting  time  would  be  staggered  dependant  upon  response  and 
travel  time. 

Anticipated  costs  to  conduct  the  Novice  Scuba 
School  are  listed  below; 

a.  Pool  rental  40  hrs  9  $35.00  per  hour  $1400. 
(  includes  pool  for  testing) 

b.  Scuba  text  books,  15  SP  students  $450. 

9    30.00  each 

c.  Updated  instructor  manuals  $225. 


346 


d.  Air  tank  refills  &  inspections  $3200. 

e..  Equipment  repair/replacement  $1400. 

f.  Boat  repair/maintenance  $600. 

g.  Boat  fuel  (outboard  mix)  2600  gal 
h.  Eye  Glaucoma  tests  @   $15.00  ea  $225. 

i.  Oxygen  Tolerance  test  8  65.00  ea  $975. 

j.  Oxygen  tank  refills  $225. 

k.  Helicopter  operational  cost  -  1  day           deep  dive 

1;  SCUBA  instructor  certification  of  4  detail     $2600. 
members 

At  the  present  time,  there  are  no  certified 
Division  SCUBA  Instructors.  Without  certification  of  a 
minimum  number  of  instructors  by  an  outside  certifying  body, 
no  new  Division  divers  could  be  added  to  the  SCUBA  detail. 

During  the  Senior  Divers  Conference  held  February 
1993,  writer  addressed  this  concern  with  the  Superintendent  and 
Deputy  Superintendent  -  Field  Command.   Upon  approval  of  the 
Novice  Scuba  school,  arrangements  would  be  made  for  an  approved 
certifying  agency  to  attend  and  observe  all  facets  of  the 
Novice  Training  Program.   The  certifying  agency  would  evaluate 
instructors  during  the  school  and  certify  selected  instructors 
at  the  conclusion  of  training. 

Writer  recommends  that  a  total  of  seven  (7)  members 
become  certified  instructors  at  a  cost  of  approximately  $650.00 
per  member. 

Obtaining  this  rating  would  enable  writer  to  start 
a  program  that  would  in  turn  produce  SCUBA  Instructors  without 
outside  supervision.   The  Division  SCUBA  training  program  could 
then  become  self-sufficient.   This  course  of  action  would  also 
serve  Division/Academy's  accreditation  program. 
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Article  15:   HAZARDOUS     DEVICES    UNIT 

Conter^t: 

15A:  APPLYING  TO  BECOME  AN  HOU  MEMBER 15-1 

158:   TRAINING  OF  HDU  MEMBERS 15-1 

15C:  DEPLOYING  HOU  MEMBERS 15-1 

150:  HDU  OPERATIONS 15-2 

15D1        Investigating  Stispected  Devices  15-2 

1502  Investigating  Explosion  15-2 

1503  Storing  Explosive  Materials  15-2 

►  1504      Preparing  For  The  Destruction  Of  Explosives  15-2 

►  1505      Destroying  Specific  Explosive  Compounds 15-3 

15D6        Reporting  HOU  Operations  15-4 

Policy: 

(a)  As  a  continuing  practice,  we  train  Members  as  necessary  to  become!  qualified 
Hazardous  Devices  Unit  (HOU)  Members. 

(b)  We  will  maintain  sufficient  numbers  of  qualified  Memtjers  in  EACH  Troop. 

(c)  ONLY  Members  who  fwve  received  SP  Hazardous  Devices  Training  AND  who 
continue  to  be  designated  by  the  Field  Commander  as  qualified  MAY  be 
deployed  to  pjerform  these  duties. 

15A       APPLYING  TO  BECOME  AN  HDU  MEMBER 

(a)  To  request  consideration  to  be  trained  AND  designated  as  a  qualified  HDU 
Member: 

(1)  Set  out  your  request  in  a  Memorandum  (original  AND  1  copy)  addressed 
to  your  Troop  Commander; 

(2)  Submit  BOTH  original  AND  the  copy  through  Channels  to  your  Troop 
CommarxJer. 

(b)  Troop  Comminder: 

(1)  Send  the  origimi  Uemorandum  request  to  the  Field  Commander  WITH 
your  recommendations  as  a  First  Endorsement. 

(2)  File  the  copy  of  the  Memorandum  in  the  Member's  Personnel  Record  at 
Troop  Headquarters. 

15B       TRAINING  OF  HDU  MEMBERS 

(a)  Hazardous  devices  training  schools  are  periodically  made  available. 

(b)  Field  Commander:  Make  ALL  necessary  arrangements  for  hazardous  devices 
training  as  needed  to  maintain  Units  AND  to  maintain  the  proficiency  of 
designated  HDU  Members. 

150      DEPLOYING  HDU  MEMBERS 

(a)  At  the  direction  of  the  Troop  Commander,  qualified  HDU  Members  MAY  be 
deployed: 

(1)  To  investigate  AND  remove  ANY  actual  OR  suspected  explosive  device 
OR  explosive  compound; 

(2)  To  direct  the  post-blast  investigation  at  ANY  explosion  OR  bombing; 
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Advanced    academic    credentials   OR    possess    unique    qualifying 
experience:  ANO 


■^ 


Have  been  evaluated  in  the  classroom  ANO  been  foond  competent 
to  provide  instruction  by  a  Division  Instructor  Evaluator. 

(d)  Firearms  Instructor  Certification  requirements  differ  from  those  previously 
stated.    An  applicant  for  Firearms  Instructor  Certification  MUST  either: 

(1)  Possess  the  followir>g  qualifications: 

Have  been  a  Member  for  three  (3)  years;  AND 

if 

Have  completed  a  JB-hour  Firearms  Instructor  Course;  OR 

(2)  Receive  special  certification  based  on  unique  qualifying  experience. 

(e)  The  Director  of  Training  (OR  the  Director's  designee)  is  empowered  to 
designate  qualified  Members  as  "Certified  New  York  State  Police  Instructors." 

(f)  Members  selected  to  become  Instructors  are  briefed  at  the  Academy  about 
thie  various  methods  of  teaching  ANO  atxxjt  ttie  services  that  are  available  to 
them. 

(g)  IF  you  have  an  interest  in  becoming  a  Certified  Division  Instructor: 

(1)  Prepare  AND  submit  a  brief  Memorandum  request  through  Channels  to 
the  Director  of  Training. 

(2)  Indicate  your  interest  AND  specify  your  qualifications. 

These  requests  will  be  given  consideration  WHEI^  additional 
Instructors  are  needed. 

(h)  Instructor  Assignment  Orders  will  rwrmally  be  transmitted  from  the  SP 
Academy  to  the  Troop  OR  Detail  of  the  as9i9r>ed  Member  OR  employee  via 
the  MIN  System. 

Additional    Orders    and     Procedures    that     apply     to    ALL     Academy 
Instructors  are  contained  in  Appendix  20-1. 

(i)  The  Instructor  Assignment  Orders  will  be  sent  directly  to  the  MIN  terminal 
assigned  to  the  First  Sergeant. ' 

(j)       Troop  Or  Detail  Commander: 

(1)  Insure  that  the  First  Sergeant  checks  his  MIN  terminal  daily  for 
Instructor  Assignment  Orders.  Such  Orders  will  be  automatically 
retained  in  the  MIN  terminal  for  5  days  OR  until  printed. 

An  acknowledgment  of  receipt  of  the  Instructor  Assignment  Order 
is  automatically  sent  to  the  SP  Academy  via  the  MIN  System 
i¥HEN  the  orders  are  printed  out  on  the  First  Sergeant's  terminal. 

(2)  Insure  that  a  copy  of  the  Instructor  Assignment  Order  is  furnished  to 
the  assigned  Member  OR  employee  AND  that  the  appropriate  Zone 
AND  Station  notifications  are  made. 

20B2     Instructor  Duties 

(a)      Instructor: 

(1)  Be  familiar  with  the  seminar,  lecture,  conference  AND  demonstration 
methods  of  instruction. 

(2)  Select  the  method  of  instruction  to  be  used  based  on  the  experience  of 
the  students,  size  of  the  class  AND  compatibility  of  the  subject  matter. 

(3)  Make  effective  use  of  training  aids  AND  visual  aids  to  promote  the 
training  objectives.  These  aids  may  include  movies:  slides:  models: 
charts:  actual  items  of  equipment:  OR  any  other  item  that  will  promote 
understanding  AND  technical  competence  of  the  students. 

Assistance  is  available  at  the  Academy  in  preparing  these  aids. 
20-5 


349 


NYSP  Adminittratlve  Manuil  -  ArticI*  21  [  REP.  9/90  I 

ArticI*  21:   SCUBA     DIVING     PROGRAM 


Content: 


21 A 
21 B 
210 
210 
21E 
21 F 


BASIC  QUALIFICATIONS  FOR  DIVERS 21-1 

APPLYING  TO  BECOME  A  QUALIFIED  SCUBA  DIVER 21-1 

TRAINING  OF  SP  SCUBA  DIVERS 21-1 

DEPLOYING  SP  SCUBA  DIVERS 21-2 

AUTHORIZING  AN  SP  SCUBA  DIVING  OPERATION 21-2 

NOTIFICATION  REQUIRED  FOR  EACH  DIVING  OPERATION 21-2 


Authority:   NYSP  Scuba  Diving  Manual.' 

Policy:   As  a  continuing  practice,  we  train  Troopers  as  necessary  to  become  Qualified  SP 
Scuba  Divers. 

We  WILL  maintain  sufficient  numbers  of  qualified  divers  in  ALL  Troops,  EXCEPT  T  Troop. 

ONLY  Troopers  who  have  received  SP  scuba  training  AND  who  continue  to  be  designated 
by  the  Field  Commander  as  qualified  MAY  be  deployed  to  perform  these  duties. 

Qualified  Troopers,  on  their  appointment  as  BCI  Members  OR  on  their  promotion  to  higher 
rank,  will  NO  longer  be  designated  OR  deployed  as  Qualified  SP  Scuba  Divers. 

21 A      BASIC  QUALIFICATIONS  FOR  DIVERS 
To  qualify: 

(a)  You  MUST  be  a  Trooper;  AND 

(b)  You  MUST  demorvtrate  ability  as  a  strong  swimmer;  AND 

(c)  You  MUST  be  free  of  ALL  medical  problems  that  may  interfere  with  your  full 
participation  in  these  dutiec;  AND 

(d)  You  MUST  demonstrate  your  ability,  both  physically  AND  psychologically,  to 
perform  irtderwater  diving  activities  under  ALL  common  AND  reasonable 
condition*. 

21B       APPLYING  TO  BECOME  A  QUALIFIED  SCUBA  DIVER 

(a)  Trooper:  You  MAY  request  consideration  to  be  trained  AND  to  become 
designated  as  a  Qualified  SP  Scuba  Diver. 

(1)  Set  out  your  request  in  a  Memorandum  (original  AND  1  copy)  addressed 
to  your  Troop  Commander; 

(2)  Submit  BOTH   the   original  AND    the   copy   through   Channels   to  your 
Troop  Commander. 

(b)  Troop  Commander: 

(1)  Send  the  original  Memorandum  request  to  the  Field  Commander  WITH 
your  recommendations  as  a  First  Endorsement. 

(2)  File  the  copy  of  the  Memorandum  in  the  Member's  Personnel  Record  at 
Troop  Headquarters. 

21C      TRAINING  OF  SP  SCUBA  DIVERS 

An  SP  Scuba  Diver  training  school   is  periodically  made  available  through  our 
Academy. 
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Article  22:    DIVISION    AIRCRAFT 

Content: 

22A:     AVIATION  UNIT 22-1 

►22A1    Structure  Of  The  Aviation  Unit  22-1 

22A2      Location  Of  Aircraft  22-1 

22B:     BASIC  QUALIFICATIONS  FOR  DIVISION  PILOTS 22-1 

22C:     HOW  TO  APPLY  TO  BECOME  A  DIVISION  PILOT 22-2 

220:     AUTHORIZED  USES  OF  DIVISION  AIRCRAFT 22-2 

»2201     Authorized  U«ee  22-2 

2202      Bell  222A  Helicopter  22-3 

►22E:   HOW  TO  REQUEST  THE  USE  OF  DIVISION  AIRCRAFT 22-3 

22F:  AIRCRAFT  OPERATIONS  AND  PRECAUTIONS 22-4 

Authority:    Regulation  7.10c;  Executive  Law  $  215;  NYSP  Aviation  Unit  Manual.' 

Objective:  In  using  Division  Aircraft,  our  objective  is  to  furnish  ourselves  and  other 
agencies  the  ability  to  move  quickly  from  one  place  to  another  and  thereby  be  able  to 
assist  and  give  prompt  emergency  police  services  when  we  would  not  otherwise  be  able  to 
do  so. 

Introduction:  These  Instructions  are  intended  to  give  an  overview  of  Division  Aircraft 
use.  Specific  technical  information  and  Instructions  concerning  duties  of  Aviation  Unit 
persorv^l  and  the  operation  and  maintenance  of  Aircraft  are  published  in  the  NYSP 
Aviation  Unit  Manual.' 

22A      AVIATION  UNIT 

22A1    Structure  Of  The  Aviation  Unit 

(a)  Our  Aviation  Unit  is  composed  of  Members  assigrved  to  operate  Division 
Aircraft  AND  perform  police  functions  as  well  as  civilian  employees  assigned 
to  maintain  those  Aircraft. 

(b)  Under  the  command  of  the  ADS— UF  at  Headquarters,  the  Aviation  Unit  is 
directly  supervised  by  a  Captain — UF  desigruted  Chief  Pilot  by  the 
Superintendent. 

22A2    Location  Of  Aircraft 

►(a)  We  have  Aircraft  AND  Division  Pilots  located  in  Stewart  Airport  at 
Newburgh,  Albany  County  Airport  at  Albany,  Hancock  Field  at  Syracuse. 
Monroe  County  Airport  at  Rochester,  Greater  lnterr\ational  Buffalo  Airport 
at  Buffalo  AND  the  Adirorriack  Regional  Airport  at  Saranac. 

(b)  The  Chief  Pilot  AND  his  Aviation  Unit  office  are  located  at  Albany  County 
Airport. 

228       BASIC  QUALIFICATIONS  FOR  DIVISION  PILOTS 

(a)  ONLY  qualified  MerT*ers  appointed  by  the  Superintendent  as  Division  Pilots 
MAY  a«rw«  as  pilots  of  Division  Aircraft. 

(b)  To  qualify: 

(1)      You  MUST  possess  at  least  a  Private  Pilot's  Certificate  AND  a  Second 
Class  Medical  Certificate;  AND 

(b)       You    MUST    meet    the   current    insurance    requirements  for  operating 
Division  Aircraft. 
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22C      HOW  TO  APPLY  TO  BECOME  A  DIVISION  PILOT 

(a)  You  MAY  requMt  oontidAration  to  b«  appointed  at  a  Diviiion  Pilot  aa  follow*: 

(1)  Prepare  a  Memorandum  requeal  (original  AND  2  copies)  addressed  to 
your  Troop  OR  Detail  Commander; 

(2)  In  your  Memorandum,  specify  the  following: 

That  you  meet  the  qualifications  to  be  appointed  a  Division  Pilot 
as  set  out  atx>ve:  AND 

A  resume  of  your  flight  hours  AND  experience. 

(3)  Send   your    Memorandum    request    (origiiial    AND    2    copies)    through 
Channels  to  your  Troop  OR  Detail  Commander. 

(b)  Troop  Or  Detail  Commander: 

(1)  Review  AND  endorse  the  request: 

(2)  Send  the  original  AND  1  copy  to  the  First  Deputy  Superintendent:  THEN 

(3)  File  1  copy  in  the  Member  s  Personnel  Record  at  Troop  Headquarters. 

(c)  First  Deputy  Superintendent: 

XI)    Review  the  Memorandum  request  AND  forward  a  copy  to  the  ADS—UF 
for  his  review. 

(2)  IF  the  Member's  request  is  to  be  given  consideration,  file  the  request  in 
your  pending  Transfer  file. 

(3)  Send    a    Memorandum    through    Channels   to    the   requesting    Member 
acknowledging  receipt  of  his  request. 

(4)  File  the  original  of  the  request  in  the  requesting  Member's  Personnel 
Record  at  Headquarters. 

220      AUTHORIZED  USES  OF  DIVISION  AIRCRAFT 

22D1     Authorized  Uses 

EXCEPT  for  the  BELL  222A  helicopter,  Division  aircraft  MAY  be  used   for   the 
following  purposes: 

(a)      Locating  AND  summoning  of  assistance  for  stranded  AND  disabled  vehicles 
AND  for  accidents; 

Mb)    Searching  for  lost,  fleeing. OR  wanted  persons  AND  escaped  prisoners; 

The  Division's  Airborne  Infrared  Imaging  System  MAY  prove  useful  in 
such  searches.  Information  corx:eming  this  system  is  contained  in  a 
footnote  at  the  end  of  this  Article.' 

(c)  Pilot  training; 

(d)  Traffic  surveys,   law    enforcement    AND    participation    in    research    studies 
designed  to  improve  police  service  OR  to  promote  highway  safety: 

(e)  Official  aerial  photography; 

(f)  Surveillance: 

(g)  Official  transportation  of  SP  personnel; 
(h)      Missions  approved  by  (he  Superintendent; 
(i)       Medical  emergeno]/  evB<tuatiorts;  AND 

(j)       Disasters. 
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to   gain    cxxitrol    of    the   dog.     Dogs  "Vey"   their   identification  of   Uniform 
Members  on  UP  Stetson  hats,  collar  ornaments,  name  tags  AND  gon  Iselts. 

(b)      Assisting  UF  Member: 

(1)  Walk  directly  to  the  dog  in  a  very  affirmative  manner,  calling  the  dog's 
name.  If  known. 

(2)  Grasp  the  dog's  choke  chain  AND  in  a  normal  tone  of  voice,  repeat  the 
words,  'come.  heel'. 

(3)  Lead  the  dog  to  a  vehicle,  preferably  the  disabled  Dog  Handler  s 
Vehicle  IF  it  is  operable.  AND  place  the  dog  inside. 

(4)  Call  the  Canine  Coordinator.  OR  an^  Bio-Sensor  Dog  Handler,  to  take 
possession  of  the  dog.  IF  unavailable.  caU  the  Troop  Headquarters  Duty 
Officer  OR  Uniform  Captain's  Office. 

(5)  DO  NOT  destroy  the  dog,  unless  ALL  other  alternatives  to  control  the 
dog  fail  AND  the  animal's  immediate  destruction  is  necessary  to 
prevent  unjustified  death  OR  serious  physical  injury. 

23C       USE  OF  VEHICLES 

(a)  Dog  Handlers  will  use  ONLY  vehicles  assigned  AND  designated  for  that 
purpose. 

(b)  »aLL  a&signed  dog  handling  equipment  will  be  stowed  neatly  in  the  Canine 
Vehicles. 

ALL  Canine  Vehicles  will  be  kept  clean  AND  vaOAjmed  daily. 

(c)  Bio- Sensor  Dog  Handlers  will  take  their  assigned  vehicles  to  their  residences 
while  off-duty  to  insure  quick  respof^se  to  emergency  calls  AND  to  permit 
the  required  training  of  their  dogs  while  in  an  off-duty  status. 

(d)  WHILE  on  Annual  Leave  OR  other  extended  Leave,  Dog  Handlers  SHALL 
secure  their  Division  Vehicles  at  the  nearest  convenient  Division  Installation 
designated  by  the  Troop  Commander.  These  vehicles  MAY  NOT  be  used  for 
other  purposes  WITHOUT  the  approval  of  the  Troop  Commander. 

23D       BASIC  QUALIFICATIONS  FOR  DIVISION  DOG  HANDLERS 

IF  you  desire  consideration  for  assignment  as  a  Dog  Handler,  you  MUST  meet  the 
following  qualifications: 

►(a)    Have  completed  no  rrwre  than  15  years  of  Division  service; 

(b)  Have  an  overall  Performance  Rating  of  at  least  "Excellent"; 

(c)  Be  in  excellent  physical  condition; 

Kd)  Agree  to  serve  in  the  assignment  for  at  least  4  years  from  the  date  you 
complete  the  canine  training  program; 

(e)  Possess  a  sincere  interest  in  animals  AND  understand  animal  behavior; 

(f)  Agree  to  allow  the  Bio- Sensor  dog  to  live  in  your  residence; 

(g)  Be  willing  to  continue  the  required  training  of  the  dog  on  norv-duty  time; 

(h)  Agree  to  complete  a  questionnaire  to  determine  your  suitability  for  this 
assignment; 

(i)  Agree  to  allow  your  family  AND  neighbors  to  be  interviewed  as  part  of  the 
screening  process; 

(j)  Insure  that  your  family  does  NOT  have  ANY  allergies  OR  health  conditions 
that  are  aggravated  by  the  presence  of  a  dog; 

00  Insure  that  your  family  is  fully  apprised  of  the  nature  of  the  program  AND 
consents  to  your  participation  in  it;  ANO 
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(I)  Agree  NOT  to  operate  a  commercial  kenrtel  OR  engage  in  the  busir>e»s  of 
breeding,  telling  OF)  showing  dogs  oithout  the  expressed  written  permission 
of  the  Soperinterxjent. 

23E       HOW  TO  APPLY  TO  BECOME  A  DIVISION  DOG  HANDLER 

(a)  You  MAY  request  consideration  to  be  appointed  a  Division  Dog  Handler  as 
follows: 

(1)  Prepare  a  Memorandum  request  (original   AND  2  copies)  addressed  to 
your  Troop  OR  Detail  Commander  specifying  the  following: 

That    you    meet    the   minimum  qualifications   to  be   appointed   a 
Division  Dog  Handler  as  set  out  above; 

A  general  description  of  your  family  AND  residence;  AND 

Other  pertinent  information  concerning  your  qualifications. 

(2)  Send    your    Memorandum    request    (original     AND    2    copies)     through 
Channels  to  your  Troop  OR  Detail  Commander. 

(b)  Troop  Or  Deltil  Comrmnder: 

(1)  Evaluate  the  qualifications  ol  ALL  candidates  AND  make 
recommendations  to  the  Field  Commander  regarding  assignments. 

(2)  Send  the  original  AND  1  copy  of  the  request  to  the  Field  Commander; 
THEN 

(3)  File  1  copy  in  the  Uember's  Personnel  ftecord  at  Troop  Headquarters. 

(c)  Troop  Commander:  Evaluate  the  need  for  Bio-Sensoi  dogs  AND  Bloodhounds 
within  your  Troop,  balancing  the  needs  of  the  Troop  WITH  response  time. 
Assignment  of  candidates  WILL  be  based  on  the  needs  of  the  Troop. 

23F      ACQUISITION  OF  DOGS 

(a)  Members  are  encouraged  to  solicit  the  public  to  donate  dogs  to  the  Division 
for  use  in  this  program. 

ONLY    th«    Canir^    Cooi'dinator    SHALL   accept   dogs   offered    to    this 
program. 

(b)  WHEN  you  receive  a  request  to  dorute  a  dog,  prepare  a  Memorandum 
(original  AND  2  cxspies)  addressed  to  your  Troop  OR  Detail  Commander, 
ATTENTION:  Canine  Coordirwtof.  outlining  the  pertinent  information 
concerning  tfie  request. 

(c)  '  Send   your    Memorandum   (ofiginal  AND  2  copies)  through  Channels  to  your 

Troop  OR  Detail  Commander. 

(d)  Troop  Or  Detail  Commander: 

(1)  Review  AND  endorse  the  request. 

(2)  Send  the  request  (original  AND  1  copy)  to  the  Canine  Coordinator. 

(3)  File  the  remaining  copy  at  Troop  Headquarters. 

(e)  Canine  Coordinator:   Maintain  a  file  of  ALL  requests  to  donate  dogs. 

(1)  Evaluate  the  suitability  of  EACH  dog  offered  for  donation  AND  make 
recommendations  to  the  Field  Commander. 

(2)  Accept  dogs  ONLY  after  receiving  written  authorization  from  the  Field 
Commander. 

(3)  Immediately  report  in  writing  the  acquisition  of  ALL  dogs. 

(4)  Insure  tfiat  records  concerning  the  acquisition,  transfer,  death  AND 
disposition  of  dogs  are  included  in  tha  dog's  service  record  maintained 
at  Division  Headquarters. 
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NYSP  Administrative  Manual  -  Article  25  [REP.  9/90] 

ARTICLE  25:     MOBILE    RESPONSE     TEAM 

Content: 

25A  BASIC  QUALIFICATIONS  FOR  MOBILE  RESPONSE  TEAM  MEMBERS.  25-1 

25B  APPLYING  TO  BECOME  A  MOBILE  RESPONSE  TEAM  MEMBER  ....  25-1 

25C       TRAINING  OF  MOBILE  RESPONSE  TEAM  MEMBERS 25-1 

►250    DEPLOYING  THE  SP  MOBILE  RESPONSE  TEAM 25-2 

25E       AUTHORIZING  USE  OF  THE  MOBILE  RESPONSE  TEAM 25-2 

Authority:    NYSP  Mobile  Respor««  Team  Manual.' 

Policy:  As  a  continuing  practice,  we  train  Troopers  and  Sergeants  as  necessary  to  become 
Qualified  SP  Mobile  Response  Team  Members  and  Leaders,  respectively. 

ONLY  Members  w^w  have  received  SP  Mobile  Response  Team  trainir>g  AND  who  continue 
to  be  designated  by  the  Field  Commander  as  qualified  MAY  be  deployed  to  perform  these 
duties. 

Qualified  Members,  on  their  appointment  as  BCI  Members,  will  no  longer  be  designated  or 
deployed  as  qualified  Mobile  Response  Team  Members  AND  on  their  promotion  to  higher 
rank,  MAY  no  longer  be  designated  as  a  qualified  team  Member. 

Objective:  To  respond  to,  efficiently  control,  arxJ  effectively  resolve  serious  emergencies 
with  minimal  loss  of  life,  injury  and  property  damage. 

Introduction:  These  Instructions  are  intended  to  provide  an  overview  of  the  function  and 
capabilities  of  the  Mobile  Resporue  Team.  Specific  information  arvj  Instructions 
concerning  duties  of  Mobile  Response  Team  Members  are  published  m  the  NYSP  Mobile 
Response  Team  Manual.  ' 

25A       BASIC  QUALIFICATIONS  FOR  MOBILE  RESPONSE  TEAM  MEMBERS 
To  qualify: 

(a)  You  MUST  have  been  a  Trooper  for  at  least  2  years; 

(b)  You  MUST  b«  in  outstanding  physical  condition; 

(c)  You  MUST  pass  a  pre-selection  muscular  strength  AND  endurance  test;  AND 

(d)  You  MUST  be  recommended  by  your  Troop  Commander. 

25B       APPLYING  TO  BECOME  A  MOBILE  RESPONSE  TEAM  MEMBER 

(a)  Trooper:     You    UAY    request    consideration   to   be    trained  AND   become   a 
qualified  Mobile  Response  Team  Member. 

(1)  Set  out  your  request  in  a  Memorandum  (original  AND  1  copy)  addressed 
to  your  Troop  Commander. 

(2)  Submit   BOTH   the  original   AND    the   copy   through   Channels   to  your 
Troop  Commander. 

(b)  Troop  Commander: 

(1)  Send  the  original  Memorandum  request  to  the  Field  Commander  WITH 
your  recommendations  as  a  First  Endorsement. 

(2)  FHe  the  copy  of  the  Memorandum  in  the  Member  s  Personnel  Record  at 
Troop  Headquarters. 

250      TRAINING  OF  MOBILE  RESPONSE  TEAM  MEMBERS 

A  Mobile  Response  Team  training  school  is  periodically  conducted  at  the  New  York 
State  Police  Academy. 
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State  of  New  Jersey 

DEPARTMENT  OF  LAW  AND  PUBLIC  SAFETY 

OFFICE  OF  THE  ATTORNEY  GENERAL 

RICHARD  J.  HUGHES  JUSTICE  COMPLEX 

25  MARKET  STREET 

CN  080  MARY  L  CUPO-CRU2 

ATTORNEY  GENERAL  TRENTON.  NJ  08625-0081  LEGAL  AFFAIRS  DIRECTOR 

TELEPHONE:  (609)984-6996 
FAX:  (609)292-3508 

June  7,  1994 

Major  R.  Owens,  Chairperson 

Subcommittee  on  Select  Education  and  Civil  Rights 

Committee  on  Education  and  Labor 

518  House  Annex  I 

Washington,  DC  20515-6107 

Attn:  Ron  Bailey,  Subcommittee  Staff 

Re:      Subcommittee  Hearings  on  the  Equal  Employment  Opportunity 
Commission 

Dear  Chairperson  Owens: 

Colonel  Williams  has  asked  me  to  reply  to  your  letter  dated  May  20, 
1994  requesting  additional  information  from  the  New  Jersey  State  Police  in 
connection  with  a  hearing  on  the  Equal  Employment  Opportunity  Commission  held 
by  the  Subcommittee  on  Select  Education  and  Civil  Rights.  Since  our  recollection  is 
that  the  New  Jersey  State  Police  was  only  asked  to  provide  information  regarding 
the  population  of  the  New  Jersey  State  Prison  system,  we  have  been  addressing 
that  issue  only.  However,  in  response  to  your  May  20,  1994  letter  and  for  the 
convenience  of  the  Subcommittee,  we  £ire  happy  to  provide  the  additional 
information. 

According  to  data  supplied  by  the  New  Jersey  Department  of 
Corrections,  as  of  December  31,  1992,  63%  of  all  New  Jersey  State  Correctional 
Institution  offenders  were  African-American;  19%  were  White;  and  17%  were 
Hispanic.  In  this  tabulation,  a  Hispanic  is  a  person  of  Mexican,  Puerto  Rican, 
Cuban,  Central  American,  South  American,  or  other  Spanish  culture  or  origin  (i.e. 
Spain  or  Portugal),  regardless  of  complexion.  The  percentages  do  not  add  up  to  100 
due  to  rounding. 
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The  demographics  of  the  labor  force  in  the  State  of  New  Jersey,  based  on 
the  total  experienced  civilian  labor  force  of  the  State  and  derived  from  the  State 
Equal  Employment  Opportunity  File  of  the  1990  Census,  are: 

White  Non-Hispanic  Males:  41.4% 

White  Non-Hispanic  Females:  34.1% 

African-American  Non-Hispanic  Males:  5.6% 

African-American  Non-Hispanic  Females:  6.2% 

Hispanic  Males:  5.1% 

Hispanic  Females:  3.9% 

Asian  Males:  1.9% 

Asian  Females:  1.5% 

American  Indian  Males:  0.1% 

American  Indism  Females:  0.1% 

"Experienced  civilian  labor  force"  includes  employed  persons  at  the  time  of  the 
census  as  well  as  persons  classified  as  unemployed  in  the  census  who  had  civilian 
work  experience  any  time  in  the  past.  The  percentages  do  not  add  up  to  100  due  to 
rounding. 

The  demographics  of  the  members  of  the  New  Jersey  State  Police,  as  of 
January  1994,  are: 


White  Males: 

82.8% 

White  Females: 

2.3% 

African-American  Males: 

8.4% 

African-American  Females: 

0.1% 

Hispanic  Males: 

4.7% 

Asian  Males: 

0.9% 

American  Indian  Males: 

0.8% 

The  demographics  of  Sergeants  and  Detective  Sergeants  in  the  New 
Jersey  State  Police,  as  of  January  1994,  are: 

White  Males:  89.3% 

White  Females:  1.9% 
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African-American  Males:  5.4% 

African-American  Females:  0.2% 

Hispanic  Males:  2.1% 

Asian  Males:  0.9% 

American  Indian  Males:  0.2% 

Your  letter  requests  a  sample  job  posting  for  the  State  Police  Air  Corps 
Unit,  which  we  assume  to  be  a  reference  to  the  Aviation  Unit.  A  copy  of  a  teletype 
announcing  a  vacancy  in  the  Aviation  Unit  is  attached.  The  teletype  announcing  a 
vacancy  for  any  specialist  position  in  the  State  Police  sets  forth  the  established 
criteria  and  requirements  for  the  position. 

Lastly,  according  to  the  State  Police  Uniform  Crime  Reporting  Unit,  of 
the  total  number  of  arrests  in  New  Jersey  in  the  year  1992,  except  arrests  by 
federal  law  enforcement  agencies,  61%  of  the  persons  arrested  were  White;  38% 
were  African- American;  .09%  were  American  Indian;  and  1%  were  Asian  (including 
Pacific  Islands).  In  accordance  with  the  Federal  Uniform  Crime  Reporting  Guide, 
this  breakdown  does  not  list  Hispanic  persons  separately.  However,  of  the  total 
number  of  arrests  in  New  Jersey  in  the  year  1992,  except  arrests  by  federal  law 
enforcement  agencies,  13%  of  the  persons  arrested  were  Hispanic  (White  or 
African-American)  and  87%  were  non-Hispanic.  The  percentages  do  not  add  up  to 
100  due  to  rounding. 

We  greatly  appreciated  the  opportunity  to  address  the  issue  of  equal 
emploiTnent  opportunity  within  the  New  Jersey  Division  of  State  Police  before  the 
Subcommittee  on  Select  Education  and  Civil  Rights  last  March.  If  there  is  anything 
else  you  require,  please  let  me  know. 

Very  truly  yours, 


^ 


\M.     ^^ 


Sally  4^n  Fields 

Senior  Deputy  Attorney  General 


SAF/cj 
Enclosure 


Colonel  Carl  A,  Williams,  Superintendent 
Division  of  State  Police 

Captain  Juan  Mattos,  Affirmative  Action  Officer 
Division  of  State  Police 
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MAY  31  '94  16:54  flVIfiTION_ELR 


LAPA-0ie82  02/24/93  1501 

SPAM  SB1A  SHIA  S'UCA  SF1A  S22A  SCBA  SCCA 
391   FILE  M  SP  TRENTON  NJ   022693    /PACE  ONE/ 


TU:   EXECUTIVE  OFFICER.  SECTION  SUPERVISOKS ,  BUREAU  CHIEFS  AND  UNIT  HEADS, 
DIVISION  HEADQUARTERS,  COMMANDERa ,  TROOPS  A,B,C,D,  i.    Ej  ALL  STATIONS. 

1.  APPLICATIONS  ARE  PEING  SOLICITED  FOR  ASSIGNMENT  TO  THE  AVIATION  UNIT, 
DIVISION  STAFF  SECTION,  DIVISION  HEADUUARTERS .  /OO  i_y^7ryt~  7lf%i      l-Z^-fi 

2.  THE  FOLLOWING  CRITERIA  IS  ESTAPLIBHED  FOR  THE  ASSIGNMENT: 

A.   APPLICANT  MUST  PRESENTLY  HOLD  THE  RANK  OF  TROOPER  OR  DETECTIVE 
INCLUDING  GRADES  I  AND  II. 

ti.  PERSONNEL  ELIGIBLE  FOR  CONSIDERATION  TO  THIS  ASSIGNMENT  MUST 
PRESENTLY  BE  ON  FULL  DUTY  STATUS,  TEMPORARY  LIMITED  DUTY,  OR 
TEMPORARY  OFF  DUTY  STATUS. 

C.  APPLICANT  MUST  POSSESS  A  VALID  F.A.A.  PRIVATE  AIRMAN'S  CERTIFICATE 
UITH  ROTORCRAFT/HELICOPTER  RATING. 

D.  APPLICANT  MUST  POSSESS  A  VALID  F.A.A.  SECOND  CLASS  MEDICAL 
CERTIFICATE. 

.  E.       APPLICANT  MUST  BE  PHYSICALLY. TEMPERMENTALLY  SUITED  TO  PERFORM 
DUTIES  WITH  PHYSICAL  DEMANDS  AND  IRREGULAR  HOURS. 

.  F.   APPLICANT  MUST  BE  IN  COMPLIANCE  UITH  S.O.P.  C-20 . 

END  OF  PACE  ONE 


•.'■l! ! 


BY  ORDER  OF  THE  SUPERINTENDENT 

R.  JANK0U3KI,  LT.  COLONEL 

DEPUTY  SI  '•'"''  ="  "P' 


145Q  DA-D 
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rttY  31    '94   16:54  RVIfiTION_ELF  P'3 


L<^PA-01B84  ,02/26/V3  1504 

SPAM  SB\f\    SDIA  SUCA  SF1A  SZ2A  S&BA  SCDA 

■591   FlLtl  14  SF-  TKENTON  NJ   022.693.    /PACE  TWO/ 

3.  APPLICANTS  FOR  THE  ABOVE  ANNOUNCED  POSITION  UILl.  BE  SELECTED  ON 
THE  fOLLOUING  INFORMATION. 

.A.   SUBMITTED  RliSUME  (RESUME  FORMS  UILL  NOT  BE  PROVIDED) 
b.   MEDICAL  RfCORDB. 

C.  PAST  PERFORMANCE,  INCLUDING  EVALUATIONS,  ACTIVITIES,  RECORD 
OF  CONDUCT,  AND  AIRMAN'S  RECORDS. 

D.  POTENTIAL  TO  PERFORM  IN  THE  ANNOUNCED  AS3IUNMENT. 

E.  MEMBER  SELECTED  FOR  THIS  ASSIGNMENT  WILL  BE  REQUIRED  TO 
CONFORM  UITH  THE  DIVISION " S  PHYSICAL  STANDARDS. 

F.  INTERVIEWS  MAY  BE  CONDUCTED. 

4.  PERSONNEL  WHO  MEET  THE  CRITERIA  AND  ARE  INTERE'JTED  IN  THIS  ASSIGNMENT 
WILL  SUDHn  A  RESUME  LISTING  OUALlFICATIONS  hND  SUBMIT  COPIES  OF 
F.A.A.  PRIVATE  PILOT  OR  HIGHER  GRADE  CERTIFICATE  WITH  ROTORCRAFT/ 
HELICOPTER  RATING,  AND  CLASS  II  MEDICAL  CERTIFICATE  THROUGH  CHANNELS 
TO.  MAJOR  D.C.  TRpCCHIA,  DIVISION  STAFF  SECTION  SUPERVISOR,  NO  LATER 
THAN  3-19-93. 

.3.   COPIES  OF  THIS  MESSAGE  UILL  BE  POSTED  FOR  AT  LEAST  SEVEN  <7)  DAYLi 
ON  BULLETIN  BOARDS  THROUGHOUT  THE  DIVISION, 

END  OF  MESSAGE 

BY  ORDER  OF  THE  SUPERINTENDENT 

R.  JANKOUSKI  ,  LT.  COLONEL 

DEPUTY  SUPERINTENDENT        ACK  PLSE    1501  DA-D 
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